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COMMISSION DECISION

IN THE MATTER OF

Maine Mountain Power, LLC

Denial of Zoning Petition ZP 702

and Preliminary Development Plan

          Decision

The Maine Land Use Regulation Commission (LURC), at a meeting of the Commission held on March 5, 2008 at Orono, Maine, after reviewing the application and supporting documents submitted by Maine Mountain Power, LLC for Zoning Petition 702, public and Intervenor comments, agency review comments and other related materials on file, pursuant to 12 M.R.S.A. Section 681 et seq. and the Commission's Standards and Rules, finds the following facts:

1.   Petitioner:     Maine Mountain Power, LLC 


 
57 Ryder Road



Yarmouth, ME  04096

2.   Date of Completed Petition:  July 9, 2007
3.   Dates of Public Hearing:  September 19 to 20, 2007
4.   Date the Public Hearing Record Closed:  October 9, 2007
5.   Location of Proposal: Redington Township, Franklin County (rezoning)



Wyman Township, Franklin County (transmission line) 
Black Nubble Mountain centroid - latitude 45 degrees, 1.25’; longitude 70 degrees, 27’
6.   Lot Size:  487 acres (owned) 


Black Nubble Mountain

7.   Current Zoning:
 (P-MA) Mountain Area Protection Subdistrict (483.5 acres) 

 (P-SG) Soils and Geology Protection Subdistrict (3.5 acres)
8.   Proposed Zoning:  (D-PD) Planned Development Subdistrict

9.   Affected Waterbodies:  Redington Pond; Nash Stream, Orbeton Stream, and Stony Brook.

Redington Pond is a management class 5, resource class 2, accessible, developed lake with a significant fishery and scenic characteristics.

Nash Stream, Stony Brook, and Orbeton Stream are class A streams.  
Administrative History 
10. On February 8, 2006, Zoning Petition ZP 702, submitted by Maine Mountain Power, LLC (hereafter referred to as “the petitioner”), was accepted for processing to rezone 1,004 acres in two parcels on Black Nubble Mountain and Redington Pond Range, in Redington Township, Franklin County.  Zoning Petition ZP 702 included a Preliminary Development Plan for the 90 megawatt Redington Wind Farm (RWF) [reference Exhibits #1 to #14 of the Zoning Petition ZP 702 record].
11. At its March 2006 business meeting, the Commission approved the staff recommendation to hold a public hearing. 

12. At its May 2006 business meeting, the Commission granted Intervenor status to 15 groups and recognized the participation of the National Park Service (NPS).  Intervenor status was granted to the Appalachian Trail Conservancy (ATC), Maine Appalachian Trail Club (MATC), Maine Audubon Society (MAS), Appalachian Mountain Club (AMC), Natural Resources Council of Maine (NRCM), Conservation Law Foundation (CLF), Friends of the Western Mountains (FWM), Central Maine Power (CMP), TransCanada (TC), Independent Energy Producers of Maine (IEPM), Maine Energy Investment Corporation (MEIC), Ed Holt & Associates (EHA), the Coalition for Reducing Dependence on Foreign Oil (the Coalition), Maine Interfaith Power and Light (MIPL), and Western Mountains Foundation (WMF).
A.  Of the 15 groups granted Intervenor status, in 2006 six expressed opposition to the RWF (ATC, MATC, AMC, MAS, FWM, NRCM), five expressed support (IEPM, MEIC, MIPL, EHA, the Coalition), and four remained neutral (CLF, TC, CMP, WMF).  The NPS also opposed the project.
B.  By the time the petitioner revised its proposal in 2007 to the Black Nubble Wind Farm (BNWF) (see Paragraphs #20), three Parties had dropped Intervenor status (the Coalition, CMP, and WMF), one reminded neutral (TC), six expressed support (IEPM, MEIC, MIPL, EHA, NRCM, CLF), and five remained opposed (ATC, MATC, AMC, MAS, FWM).  NPS continued to oppose the project.  WMF continued to participate in the proceedings as an Interested Party.
13. A pre-hearing conference with the petitioner, the Intervenors, and NPS (collectively referred to herein as “the Parties”) present was held on June 8, 2006, and a Memorandum and Order was issued by the Presiding Officer on June 23, 2006.  Intervenors ATC, MATC, AMC, and MAS were consolidated for the purpose of the public hearings, and are collectively referred to herein as the “Opposing Intervenors”.  Intervenors IEPM, MEIC, MIPL, EHA, and the Coalition were also consolidated, and are collectively referred to herein as the “Supporting Intervenors”.  The other Intervenors remained separate.  NPS participated in the pre-hearing conference as a government agency that was a Party to the proceeding.
14. Three rulings by the Commission’s Presiding Officer regarding the RWF proceedings were issued in 2006:

A. In response to Intervenor TC’s request to the Presiding Officer to rule that testimony relating to the absence or presence of transmission congestion be excluded as not relevant to the demonstrated need criteria for rezoning, and subsequent objections to TC’s request by the petitioner and Intervenors ATC/MATC, IEPM, and FWM, on July 13, 2006 the Presiding Officer ruled:  “consideration of issues surrounding transmission congestion is not irrelevant, but speculation about possible future conditions and circumstances of other wind power projects and implications for the future condition of New England’s power grid under various speculative scenarios are not relevant.”

B. On July 26, 2006, the Presiding Officer further ruled that any testimony or evidence inconsistent with the July 13th ruling would be deemed irrelevant and not be considered by the Commission in its decision.  The ruling was made in response to the petitioner’s objection to TC’s submittal of pre-filed testimony containing statements that were not consistent with the first ruling.

C. On August 10, 2006, after the public hearing, Intervenor MAS objected to LURC staff’s request for post-hearing comments from the Maine Department of Inland Fisheries and Wildlife (MDIFW), the State Soil Scientist, the Office of Energy Independence and Security (OEIS), and the Maine Public Utilities Commission (MPUC).  On August 16, the Presiding Officer ruled that LURC staff may seek assistance from other state agencies at any time during the evaluation of an application.  The Presiding Officer noted that MAS had been aware of the post-hearing comment period since the Pre-hearing Conference on June 8, and that MAS had not objected to the procedures at the time.

15. The Parties and LURC’s visual assessment expert witness, Dr. James Palmer (see Paragraph #3), submitted pre-filed testimony on June 14 and 25, 2006.  CMP withdrew its Intervenor status on July 21, 2006, and the Coalition declined to submit testimony, also withdrawing as an Intervenor.  After the hearing, written comments and rebuttal were submitted by the petitioner, several Intervenors, LURC’s expert witness, and several State agencies. 

16. The public hearing record closed on August 21, 2006.

17. On January 24, 2007, at a special meeting held in Farmington, the Commission considered a staff recommendation to approve the proposed rezoning and Preliminary Development Plan for the RWF.  After discussion of the reservations held by several of the Commission members about the project, the Commission voted 6 to 1 to direct staff to prepare a decision document denying the RWF that the Commission would consider at a subsequent meeting.  Concerns raised about the RWF included visual impact, in particular to those hiking the Appalachian Trail (AT); and habitat impacts, in particular on Redington Pond Range.  A complete history of the issues raised by the Parties for the 2006 public hearing is contained within Exhibits #3,f, and #11 to #14 of the Zoning Petition ZP 702 record.
18. On May 9, 2007, the petitioner submitted a request to re-open the hearing record to allow the submittal of a revised proposal.  The revisions were made in response to the concerns raised by the Commissioners at the January 24th meeting, and on the testimony submitted by NRCM at the 2006 public hearing that it would support a one-mountain project on Black Nubble Mountain.

19.  On June 6, 2007, staff brought to the Commission both the document requested by the Commissioners (see Paragraph #17), and the petitioner’s request to re-open the record.  The Commission voted to re-open the record to allow the petitioner to submit a revised proposal.  No vote was taken on the denial document because it was based on the two-mountain RWF project, and the proposal would be revised as a result of re-opening the record.
20.  The petitioner submitted a revised proposal to rezone one 487 acre parcel on Black Nubble Mountain for the proposed 54 MW Black Nubble Wind Farm (BNWF).  The revised petition was accepted for processing on July 9, 2007.  Paragraphs #22 to #35 describe the revised proposal.  Paragraphs #36 to #38 summarize the petitioner’s environmental studies assessing the project area; and Paragraphs #39 to #44 summarize the petitioner’s testimony in support of the project.  Paragraphs #45 to #56 present a summary of the 2006 and 2007 testimony by the Parties, and the proposed FOF/COL.  Paragraphs #64 to #67 include a summary of public comment submitted in 2006 in regard to the RWF, and in 2007 in regard to the BNWF.
A. A pre-hearing conference, including the petitioner, the Intervenors, and NPS, was held on June 22, 2007.  The Presiding Officer determined that there could be no new proposals to intervene, and that those granted Intervenor status in 2006 would continue unless they requested otherwise.  The NPS, Opposing Intervenors (OI) and FWM objected to holding the pre-hearing conference prior to submittal of the revised proposal, and prior to setting the public hearing date.
B. Pre-filed testimony was submitted by the petitioner; NPS; OI; Supporting Intervenors (SI), NRCM, CLF, FWM, and TC on August 22, 2007 (reference Exhibit #18, ZP 702 record).
C. A public hearing on the proposed rezoning and Preliminary Development Plan for the BNWF was held on September 19 and 20, 2007 at the Grand Summit Center at the Sugarloaf Ski Resort, in the Town of Carrabassett Valley, Franklin County.
D. Post-hearing comments (reference Exhibit #25, ZP 702 record) were submitted by the petitioner, OI, SI, FWM, TC, NRCM, CLF, and WMF on October 9, 2007, after which the record closed.
E. In 2007, two rulings by the Presiding Officer regarding the BNWF were issued (reference Exhibits #25,a and #25,b, ZP 702 record).
(1) On October 4, 2007, the Presiding Officer issued a Procedural Order in responding to NPS’ request that a January 17, 2007 letter be entered into the record.  In response to the petitioner, an October 19, 2006 letter to which the January 2007 letter responded was also entered into the record.  
(2) On October 4, 2007, the Presiding Officer issued a Procedural Order allowing the Parties to submit proposed Findings of Fact and Conclusions of Law in lieu of staff preparing a recommendation on the proposal for the Commission.
21. On January 14, 2008, the Commissioners deliberated on the proposed FOF/COL submitted by the Parties, and after discussion of their concerns, directed staff to prepare a denial document for Zoning Petition ZP 702 and the Preliminary Development Plan for the BNWF, at a vote of 4 to 2.  One Commissioner recused himself.  
Proposal
22. On July 9, 2007, the Commission accepted for processing a revised proposal for Zoning Petition ZP 702 and Preliminary Development Plan for the Black Nubble Wind Farm (BNWF), submitted by Maine Mountain Power, LLC (MMP) [herein referred to as “the petitioner”].
A.  The petitioner proposed to rezone approximately 487 acres from (P-MA) Mountain Area Protection Subdistrict (483.5 acres) and (P-MA/P-SG) Soils and Geology Protection Subdistrict (3.5 acres) to (D-PD) Planned Development Subdistrict for the purpose of constructing a 54 megawatt (MW), eighteen (18) turbine Black Nubble Wind Farm (BNWF) on Black Nubble Mountain in Redington Township, Franklin County.  Black Nubble Mountain has a maximum elevation of 3,670 feet above mean sea level.  The petitioner’s 517 acre parcel on Redington Pond Range (elevation 4,010 feet), originally proposed for rezoning for the two-parcel Redington Wind Farm (RWF), is now not proposed for wind development and the petitioner states it would be protected from development as a wind farm.
B.  The Preliminary Development Plan for the BNWF includes the turbines, roads, and transmission lines to be located within the proposed D-PD Subdistrict, but also includes activities outside the proposed D-PD Subdistrict within (M-GN) General Management, (P-WL) Wetland Protection, and (P-SL) Shoreland Protection Subdistricts. 

23. Title, Right, or Interest.  The petitioner asserted it has title, right, or interest in the parcel proposed for rezoning and development, and the parcel proposed to be protected from development.  Redington Mountain Windpower (RMW), LLC, which is managed by Endless Energy Corporation (EEC), owns both parcels, and also owns, leases, holds easements, or holds option agreements on the land where the access roads, transmission lines, and a maintenance facility would be located outside the D-PD Subdistrict.  MMP is jointly owned by EEC and Mission Wind Maine (MWM), which is owned by Edison Mission Maine (EMM). The petitioner stated that it has no plans to sell the property it owns or to use it for any purpose other than the wind farm.  
A.  On June 2, 2006, the petitioner submitted additional information documenting its title, right, or interest in the parcels proposed for development:
(1)  To clarify that MMP is the petitioner, three documents transferring the development rights from RMW to MMP were submitted: Assignment of Development Rights, Assignment of Project Rights, and a redacted Ground Lease and Wind Easement.

(2)  The petitioner submitted documentation of the name change from Kibby Windpower to RMW was submitted to clarify that there is a valid lease between MMP and RMW.

(3)  The petitioner submitted materials clarifying that the underground portion of the proposed 115 kV transmission line would begin approximately 600 feet west of Route 27 on the Bureau of Parks and Lands’ (BPL) parcel. BPL owns the land north of the Appalachian Trail (AT) corridor on both sides of Route 27.

(4)  The petitioner submitted materials clarifying that the proposed 115 kV transmission line would not be located in Coplin Plantation, although it appears this way on the Base Map (Figure 1) of the petition. Surveyors in the field found the blazed township boundary lines were not as depicted in the GIS layer used to prepare the map.

B.  In its July 2007 revised petition, the petitioner submitted additional evidence of its title, right or interest
.  The Redington Restriction Agreement was entered into with Intervenor NRCM, who testified in 2006 that it would support a Black Nubble-only proposal.  The Agreement provides that the petitioner and the underlying landowner of Redington Pond Range agree not to develop, seek permit approvals for, build, or operate any wind power project or related assets on Redington in perpetuity.  However, the Restriction Agreement would terminate if the BNWF is denied.  With the exception of the Redington Restriction Agreement, there are no other covenants or restrictions in the deeds and easements.
24. Financial Capacity and Development Costs.  The petitioner testified that the total project costs are estimated to be approximately $110 million, of which half would be for purchase and delivery of the turbines to the site.  $5 million would be for installation of the transmission lines, and $10 million would be for interconnection costs.  The development costs include the turbines and foundations, roads, transmission lines, other electrical infrastructure, and interconnection cost; as well as mitigation measures, underground cable routing, wetlands avoidance, visual impact mitigation, minimizing clearing, pre-permitting and post permitting studies, site stabilization and erosion control, storm water management, and re-vegetation measures. 
A. Funding source.  The petitioner provided evidence that Edison Mission Energy (EME) and Mission Wind Maine (MWM) are members of Edison International (EI), which has approximately $36 billion in total assets, and generated $1.1 billion of net income during 2006.  One of EI’s principal operating subsidiaries is Edison Mission Group (EMG), an electric power generator and investor in infrastructure fossil and renewable energy projects.  
(1)  EME is one of the nation’s foremost owners and operators of independent power generating facilities, with $7.2 billion in assets and 9,500 MW of generation capacity in the United States.  EME has installed 800 MW of wind generation capacity by 2007.  EME’s 2006 Form 10-K Financial Statements filed on February 28, 2007, was submitted to document EME’s financial strength.  MWM is a subsidiary of EME.
(2) Also submitted was a July 9, 2007 letter from EME explaining its relationship to the petitioner as the funding source for the proposed BNWF project, and stating its commitment to fund the BNWF, including the costs of decommissioning.  The letter re-stated that MMP is a joint development company between EEC and MWM, which is a subsidiary of EME.  MMP was formed to develop, finance, build, own, and operate the proposed BNWF.  EME would fund the project through its subsidiaries under the joint agreement with EEC.  After all permits are issued, EME subsidiaries would fund and manage the construction and completion of the project through MMP.
B.  Financial viability of the BNWF.  During the review of the RWF in 2006, Intervenor NRCM proposed that the petitioner should consider the option of siting the wind farm on Black Nubble Mountain only.  Upon evaluating NRCM’s proposal, the petitioner asserted that the reduced project size would result in a 25% increase in price for the electricity produced, resulting in a higher price to Maine customers and eliminating some of the economic benefits of the RWF.  The petitioner also believed that the Black Nubble-only option would increase electricity losses and result in a loss of the Independent System Operators of New England (ISO-NE) queue position.
In January 2007, after the Commission expressed concern with the two-mountain RWF, the petitioner re-assessed the economic viability of a one-mountain project, finding that cost reduction and revenue enhancing measures, in combination with changes in the wind power market since the summer of 2006, indicated that a Black Nubble-only project could be economically viable.  The petitioner stated the difference was due to changes in the market indicating a significant revenue stream from wind energy the petitioner could not have previously been sure of during the 2006 RWF hearing.  Factors affecting the petitioner’s re-assessment included:

(1)  Modest reductions in expected costs as well as lower cost of capital, allowing more efficient financing;
(2)  Significant increases in projected long-term revenues as a result of projected increases in Renewable Energy Credit (REC) prices, capacity market prices, and electricity prices due to carbon emission restrictions on fossil fuel energy generation. 

(3)  Increased demand for renewable energy as states have passed new energy portfolio requirements.
C.  Background.  In February 2006 the petitioner submitted a letter dated January 20, 2006 from Edison Mission Energy (EME) explaining its relationship to the petitioner as the funding source for the RWF.  A conditional Letter of Intent to Fund from EME, dated May 26, 2006, established EME as the funding source.  

On March 17, 2006, the petitioner signed a Power Purchase Agreement with Constellation New Energy, Inc.  Constellation would purchase the power generated by the RWF and the Renewable Energy Credits (REC) at fixed prices for the first 10 years, and would sell the energy at a fixed price over that period on a retail basis to medium and large businesses, giving priority to customers in the project area and Maine.  
D.  Decommissioning.  The petitioner provided evidence that EME would fund decommissioning of the BNWF in the event that it is required.  The revised petition included EME’s July 9, 2007 letter stating that EME would make the necessary funds available to decommission the BNWF in full compliance with its permits.  The petitioner also testified that before commencing construction, EME would provide a corporate guarantee ensuring that MMP would have sufficient funds to carry out the decommissioning plan.
If decommissioning became necessary, all above-ground structures, including turbines, above-ground transmission line system, and meteorological reference towers, would be removed.  Ridgeline and access roads would remain as 12 foot wide gravel roads.  The petitioner proposed to submit a detailed Decommissioning Plan, including re-vegetation and monitoring, with the Final Development Plan.
25. Technical capacity.  The petitioner submitted a summary of and resumes for its key personnel and consultants to provide evidence of technical capacity
 to build and operate the proposed BNWF.  The development team is comprised of EME, a competitive power generator with 9,500 MW of power generation and an owner of 18 U.S. wind power projects as of August, 2007; EEC, an experienced local developer; Vestas, the #1 ranked wind turbine manufacturer in the world; and Sargent Corporation, a leading Maine road construction company and the only company that has to date built a wind farm in Maine.  EME has 600 MW of wind power in operation, and another 400 MW currently under construction.  
26. Existing Conditions.  The petitioner states the parcel to be rezoned is located 4 miles from Route 16, 5 miles from the Bigelow Preserve, 6 miles from the Saddleback Ski Resort, 7 miles from the Town of Stratton, 9 miles from the Town of Carrabassett, and 10 miles from the Town of Rangeley.  Within Redington Township, abutting properties include the U.S. Navy survival training facility to the south (comprising approximately 12,500 acres of the southern half of Redington Township), and land owned and actively managed for timber by Dallas Company to the east, west, and north.  Several homes and camps are located along Route 16 and Route 27 in Coplin Plantation, Wyman Township, and Carrabassett Valley.  The Sugarloaf Ski Resort development area includes residential development and commercial facilities located along Route 27.  Existing land management roads in Redington Township, Coplin Township, and Wyman Township provide access to the project area.
A.  Proximity to the AT.  The AT is located to the south and to the east of the proposed development site.  At the closest proximity, the summit of Black Nubble is approximately 3.2 miles north of the AT at Poplar Ridge (filtered view), with the closest open view at 4 miles at Saddleback Jr.  The BNWF would be 6.5 miles from the Sugarloaf Ski Resort and six miles from the summit of Sugarloaf Mtn; 3.5 miles from Crocker Cirque (but not visible because Redington would block the view); five miles from The Horn; and six miles from Saddleback Mtn.  The summit of Redington is located slightly more than one mile west of the AT at the closest proximity (see Paragraphs #37; #42,C; #56, #57,A(4), and #60,B(3)(e) for discussions of visual assessment and impacts).
B.  The 50 MW Boralex Stratton Energy biomass plant is located in Stratton.  The

transmission line from this plant to the Bigelow substation in Carrabassett Valley

runs across the southern end of Wyman Township.
Preliminary Development Plan

27. The petitioner submitted materials describing its proposed BNWF Preliminary Development Plan, in accordance with Section 10.21,G,8 of the Commission’s Land Use Districts and Standards, including turbines, roads, transmission lines, and other accessory structures and activities.  Constraints of the proposed location, including steep slopes and proximity to the AT, were identified, and explanations of how the constraints would be handled were supplied.  The petitioner testified that it had identified and incorporated mechanisms for minimization of natural resource impacts to the extent possible.
28. Within the proposed D-PD Subdistrict, the BNWF Preliminary Development Plan would include eighteen (18) 3.0 MW Vestas V90 wind turbines on Black Nubble Mountain, new ridgeline and access roads, communication and 34.5 kV transmission lines, and two meteorological towers.  Outside the D-PD Subdistrict, the Plan would include  infrastructure development in Redington Township and Wyman Township:  new gravel access roads, upgrades to existing gravel access roads, 34.5 kV and 115 kV transmission lines, a new substation, a maintenance and operations facility, two temporary stump disposal areas, a temporary lay-down area, and a temporary concrete batch plant.
29. Turbines, crane pads, and meteorological reference towers.  The turbine tower height would be 263 feet, and the total turbine height would be 410 feet at the tip of the blade when extended to its highest point.  Each turbine would be located in a 160 foot by 50 foot turbine pad.  A gravity spread concrete foundation (56 ft. diameter, 7 ft. deep) would be the type of foundation most likely to be used to anchor and support each turbine.  As required by the Federal Aviation Administration (FAA), seven of the 18 turbines would be lit at night using two red, slow on/off lights per nacelle.   

A.  Crane pads. To construct the turbines, two of the turbine pads would be enlarged temporarily for assembly of the cranes during construction. 
B.  The Vestas V90 turbines proposed for the BNWF are equipped with lightning protection and a detection and alarm system. The petitioner testified that, to date, only two fires have occurred out of the 2,000 existing V80 turbines, and neither fire was due to a lighting strike or resulted in uncontrolled fires.  The fires that have occurred were primarily in older turbines without lightning or fire protection. 
C.  Two permanent meteorological reference towers would be installed proximate to the turbine string within the D-PD Subdistrict.

D.  Clearing. A total of approximately 9.22 acres on Black Nubble would be cleared for the turbine pads, crane pads, and meteorological towers.  The clearing estimates include cut, fill, and grading.  After construction, portions of the pads and areas around the meteorological towers would be allowed to re-vegetate.
30. Roads.  Within the proposed D-PD Subdistrict, the proposed ridgeline road would total 5.6 miles.  The ridgeline road would have a 32 foot wide traveled surface during construction, but would be 12 feet wide after construction, except when access would be required for large equipment to replace or remove turbines.  
Outside the D-PD Subdistrict, the access roads would include 0.9 mile of new road, upgrades or extensions to existing roads, and crossings.  To provide access to the 115 kV transmission line, temporary access roads during construction and permanent ATV access ways for maintenance were proposed.  During construction the new access roads would range from 12 feet to 20 feet wide, with eight foot wide by 200 foot long widened areas every ½ mile.  After construction the access roads would be maintained at 12 feet wide, unless widening is needed for maintenance.
A.  Clearing. Approximately 51.27 acres would be cleared on Black Nubble for the ridgeline and access roads during construction. The average width of the cleared area for the ridgeline roads would be 80 feet, for a total of 39.46 acres.  The average width of the cleared area for the access roads would be 70 feet, for a total of 11.8 acres.  Except where an above-ground transmission line corridor runs along the road and the 12 foot wide post-construction road, after construction these cleared areas would be allowed to re-vegetate.
B.  The road and turbine layout was modified, and winter construction plans reviewed by the petitioner in response to Maine Department of Environmental Protection (MDEP) and State Soil Scientist review comments.  The roads would have frequent cross-drainage features, and erosion control mix and stump grindings meeting MDEP’s specifications would be used, prepared on-site using stumps generated by the project.
C.   The petitioner testified that the roads would be constructed in an environmentally sound manner, even under winter conditions, for the following reasons: 
(1) The construction team is experienced in winter road construction.  The soils were assessed by a professional soil scientist, and the State Soil Scientist was consulted frequently.  A specialized engineer would provide winter construction consultation during construction.   

(2) A Winter Construction Report would be prepared for the Final Plan, including construction and equipment maintenance techniques, engineering of peak spring and storm flows, stabilization of slopes with erosion control mix, and a full-time erosion/sedimentation control storm water specialist.

(3) The petitioner testified that the “tool box” of techniques developed for the project in collaboration with the State Soil Scientist would provide back-up for the engineered design during winter construction.
31.  Transmission lines and Nash Stream substation.  Within the D-PD Subdistrict, the 34.5 kV transmission and communication lines between the turbines would be placed underground within the ridgeline roadway, continuing underground for a distance after leaving the roadway, and then be above-ground.  The underground line corridor would be 12 feet wide, and the above ground corridor would be 75 feet wide.
A.  Outside the D-PD Subdistrict, the combined total length of all proposed transmission lines would be approximately 8.4 miles.  An above-ground 34.5 kV line would connect the turbine string to a new substation near Nash Stream. Starting at the turbine string, this line would first be underground for 1,500 feet, and then be above-ground for 700 feet before going below 2,700 feet in elevation.
B.  A 7.5 mile long, 115 kV transmission line would connect the new substation to the existing Bigelow substation near Route 27 in Carrabassett Valley.  Except when adjacent to the Boralex Stratton transmission line where the existing corridor would be expanded by 75 feet, the corridor width would be 150 feet.  Of the 7.5 miles of new line, approximately 3 miles would be located in Carrabassett Valley.  This 3 mile long segment was reviewed and granted permit approval by the Maine Department of Environmental Protection (MDEP permit #L-22691-L3-A-N and #L-22691-TF-B-N, issued May 24, 2007) (see Paragraph #47).  The U.S. Army Corps of Engineers (ACOE) permit for the entire project was issued on May 1, 2007 (see Paragraph #54).  The 115 kV line would be above-ground except for a short underground portion near Route 27.

C.  Clearing.  Approximately 3 acres would be cleared for the 34.5 kV transmission line outside the roadway.  After construction, the underground line corridor would be allowed to re-vegetate.  Above-ground corridors would be maintained with a shrub layer only.  Approximately 3 acres would be cleared for the substation.
D.  In response to the Maine Department of Inland Fisheries and Wildlife (MDIFW), the petitioner re-oriented the transmission line crossings and re-located the Nash Stream substation to minimize stream impacts to the extent possible.  In-stream work would be coordinated with MDIFW to avoid brook trout spawning periods, and stream buffers would exceed 75 feet.   

32. Other structures and activities outside the D-PD Subdistrict.  Several other permanent and temporary facilities and activities were proposed: 

A.  A 5,000 square foot permanent maintenance and operation facility with driveway and parking area.  
B.  Temporary activities
(1)  A “lay-down” area to deliver, store, and maintain the equipment needed to operate the wind farm;

(2)  A concrete batch plant, and water withdrawal for concrete production and dust control;

(3)  Gravel pits to supply materials for road construction; and

(4)  Two solid waste disposal areas for stumps.
33. Acreage to be altered.  During construction, the total area to be affected for the proposed BNWF, both above and below 2,700 feet in elevation, would be approximately 234 acres. After construction, approximately 161 acres would remain altered, of which 29 acres would be above 2,700 feet, and 132 acres (primarily for the transmission line corridor) would be below 2,700 feet.   

A.  Above 2,700 feet in elevation, approximately 64 acres would be cleared during construction for the turbine and crane pads, the ridgeline road, access roads, transmission line corridors, and meteorological reference towers.  After construction, 34 acres would be allowed to re-vegetate with native vegetation, leaving 29 acres permanently altered (including the transmission line corridor, which would retain only the shrub and herbaceous layers).
B.  Below 2,700 feet in elevation, approximately 170 acres would be cleared, of which 132 acres would be for the transmission line corridors (which would retain the shrub and herbaceous layers, except for ATV access ways).  Clearing would also occur for the new and expanded access roads, the maintenance and operations facility, stump disposal areas, and the Nash Stream substation.  Most of these areas would be within the M-GN Subdistrict (except where streams or wetlands would be crossed) and have previously been timber-harvested.
34. Erosion/sedimentation control and storm water management.  Erosion/sedimentation control and storm water management plans, including a phosphorus loading evaluation, were submitted for the proposed BNWF.

A.  The topography in the project area ranges from almost 0% at the summit, to more than 33% on the steepest slope.  Low to middle elevation areas have somewhat poorly drained deep coarse loamy soils, while higher elevations soils on the ridgeline are generally well drained, cold, acidic, and shallow.  In the higher elevation areas, soils are mostly classified as ‘potentially highly erodible’ or ‘highly erodible’.  Small areas of hydric soil, and areas with a seasonally perched water table during periods of excessive precipitation, are also present at the higher elevations.

B.  The petitioner incorporated the measures recommended by the State Soil Scientist into its erosion/sedimentation control and storm water management plans, and revised the sequence for construction of the turbine foundations and the mountain access roads.  The petitioner asserted that its proposed “tool-box” approach includes design and erosion control details specifically developed for the needs of this project, and is not a “one-size fits all” approach.  The petitioner noted that the State Soil Scientist stated the proposed approach is “a more precise construction technique than the standard set of plans” (see Paragraph #46).
C.  A report detailing the extent of blasting anticipated, and the procedures to be followed was also submitted.

35. Traffic circulation.  The petitioner testified that during construction there would be occasional, limited periods of heavy traffic on State Routes 16 and 27 to transport employees and equipment to and from the site, but traffic volume would be well within the existing capacity of these state highways.  Construction materials would be delivered as needed, and would not cause disruption to local traffic.  There would be a minor impact to traffic on area roads from the Waterville railhead, including local segments of Routes 27 and 16 when turbine components are being delivered.  The petitioner stated that after construction of the BNWF, the normal traffic would be only five to ten maintenance people traveling to and from the maintenance and operations facility.
Environmental assessment

36. Ecology.  Ecological surveys in the project area were conducted by Woodlot Alternatives (WA) on behalf of the petitioner between 1993 and 2005.  Field studies, searches of literature and State records, and State and federal agency consultations were conducted.  The area surveyed included the proposed turbine sites, and the routes for new access roads and transmission line corridors, both within and outside the proposed D-PD Subdistrict.  The field studies included spring breeding bird and fall migration surveys, raptor migration surveys, bat migration surveys, small mammal trapping, Canada lynx surveys, wetland and stream identification, identification of natural plant communities using the Maine Natural Areas Program (MNAP) classification system (Gawler and Cutko, 2004), and assessment of amphibian breeding habitat.  The potential for direct and indirect impacts
 to wildlife and habitat were evaluated.  The petitioner’s assessment is summarized below:  
A.  Site description.  The project area is in the Western Mountain Biophysical Region of Maine, which is characterized by cool temperatures and high snowfall.  Elevations within the project area range from 2,200 feet at Nash Stream to 3,670 feet at the summit of Black Nubble.

(1)  Four natural communities that are components of the Spruce-Fir Northern Hardwoods Forest Ecosystem are present in the project area.  Of these four, the Fir/Heart-leaved Birch Subalpine Forest community occurs primarily at elevations above 2,700 feet. 

(2) The principal waterways within the project area include Nash Stream and Stony Brook.  Two small, unnamed high elevation ponds, and Redington Pond at a lower elevation, occur south of Black Nubble on the U.S. Navy parcel.  

B.  Rare, threatened and endangered species.
  Although the literature and historic records identified seventeen state-listed animals and plants as possibly occurring in the vicinity of the project at both high and low elevations, field surveys identified the presence of four species in the BNWF project area.  The potential for impacts to each of the 17 species was evaluated by comparing the habitat needs for each species to the habitat that actually occurs in the project area.  If the species’ required habitat was not in the development area, then the potential for that species to occur or be impacted was considered to be unlikely.

Field surveys in the high elevation areas documented one Northern bog lemming (S2) on Redington, and Bicknell’s thrush (S3) on Redington and Black Nubble.  Olive-sided flycatcher (S3) was documented once in a regenerating clear-cut.  Cooper’s hawk (S3) was observed in the project vicinity during migration surveys, but no evidence was found of this species nesting within the project area.  Three bats found in the project area are State-listed as S3 species.  
C.  Habitat fragmentation.  Habitat fragmentation due to timber harvests and land management roads has already occurred in the project area.  WA contended that the majority of species in the proposed D-PD Subdistrict area would adapt to the change of habitat because the size and linear nature of the clearings for the roads and turbines would be relatively small and would function ecologically similarly to blow-down areas. 

An approximately 21,200 acre block of forest above 2,700 feet in elevation exists in the region where the BNWF is proposed.  Although not entirely forested, this area is dominated by various types of subalpine forest, and has been subjected to some timber harvesting and development such as ski resorts.  Surrounding the 21,200 acres, the lower elevation areas have also been harvested and developed in a variety of ways.  The permanent conversion of 29 acres of high elevation habitat within this 21,200 acre block is proposed for the BNWF.  

D.  Fir-Heart-leaved Birch Subalpine Forest.  WA found that the natural plant community Fir/Heart-leaved Birch Subalpine Forest (S3) occurs within the project area, mostly above 2,700 feet elevation, but also at lower elevations where it has been obscured by timber harvesting.  Canopy height at the summit is 25 feet or less, and 40 to 50 feet at lower elevations.  This community is listed by the MNAP as S3, but is relatively common in the western mountains of Maine, and each occurrence can cover a large area.  

(1) This community on Black Nubble has been heavily timber harvested (reference Forest Operations Permit FOP 692).  The summit of Redington has not been recently harvested, but much of the slope has been.  On both mountains, this community has been damaged by budworm infestation, and is subject to periodic blow downs.  

(2) Because of concern for Bicknell’s thrush, the Subalpine Fir Forest within the project area was a focus of the habitat fragmentation assessment.  The Subalpine Fir Forest to be disturbed by the project would be small relative to the amount of habitat that would remain available at the site.  Additionally, Bicknell’s thrush is known to breed in disturbed sites.

(3) The project area is surrounded by industrial forest that has already been impacted by roads and transmission lines.
(4) Permanent impacts in the project area would involve 0.4% of the 21,200 acre block of forest above 2,700 feet.  In addition, the project area is within a portion of this block that has already been fragmented by clear-cutting. 

E.  Avian monitoring.  Birds in the project area were surveyed at both high and low elevations by WA between 1993 and 2003 using breeding bird surveys, spring and fall hawk migration counts, golden eagle surveys, and songbird migration surveys.  Radar and other surveys were used to assess passage rates of migrants through the area.  MDIFW approved of the protocol used for the nocturnal migration studies of songbirds in the vicinity of the project area.    

(1) Breeding bird surveys.  Breeding bird surveys were conducted on Redington and Black Nubble in 1994 and 2002.  The 2002 surveys incorporated the Vermont Institute of Natural Science field protocol to detect Bicknell’s thrush.  Of a total of 27 species found in the ridgeline areas (with fewer species occurring on Black Nubble than on Redington), the most common species were blackpoll warbler, Swanson’s thrush, Bicknell’s thrush, white-throated sparrow, dark-eyed junco, and yellow-rumped warbler.  
(2) Bicknell’s thrush.  Bicknell’s thrush was documented 18 times on Redington in 1994 and 5 times in 2002
. On Black Nubble, there were two unconfirmed observations of a possible Bicknell’s thrush in 2002, and in 2003, two observed unidentified thrushes were presumed to be Bicknell’s thrush.  This neo-tropical migrant breeds only in eastern North America.  Population numbers have been declining, mostly due to loss of its wintering habitat in the tropics.  Bicknell’s thrush breeds in stunted spruce-fir forests with frequent blow-down areas, and is most common above 2,400 feet in elevation, but also breeds at lower elevation sites with appropriate habitat.  The Bicknell’s thrush habitat to be altered within the project area above 2,700 feet in elevation would be less than 1% of the total high elevation habitat.  Timber-harvesting in the project area has affected the Bicknell’s thrush habitat.  The petitioner worked with MDIFW to assess if the project would have an undue adverse effect on this species. 
(3) Hawk migration counts.  Hawk migration counts within the project vicinity were conducted in 1993 and 1994.  Ten species were recorded, of which most were sharp-shinned hawk, red-tailed hawk, American kestrel, and broad-winged hawk.  Cooper’s hawk migrated through the area, but was not found to be breeding.  
(4) Golden eagle surveys.  Field surveys for golden eagles were conducted in coordination with MDIFW staff in 1994 using aerial and ground surveys of potential nest sites, and incidental observations from Black Nubble, Bigelow, and Old Turk Mountains.  Golden eagle was not found to be using the development site or the vicinity around the site.
(5)  Songbird migration surveys.  Nocturnal songbird migration was documented using ceilometer and moon-watching surveys, radar surveys, and acoustical monitoring to estimate passage rates over the project area.  

(a) Ceilometer and moon-watching surveys (1994).  Of the birds migrating through the general project vicinity, 35% flew below 200 feet above the ground surface, 12% flew between 200 feet and 500 feet
, and 53% flew above 500 feet.   

(b) Acoustic surveys (2002).  At the request of MDIFW, acoustical monitoring was used to help identify migrating species.  More calls were recorded on the lower slopes than at the summit.  Weather radar data were used to compare migration patterns.

(c) Radar surveys (2002 and 2004).  The radar studies showed that during migration, the majority of birds flew at the lower elevations, around the mountains following the valleys, rather than directly over the mountains.    Radar surveys for this project were conducted on slopes but not at the summits, at locations chosen in consultation with MDIFW staff.  The radar surveys were conducted using a protocol in use at the time of the surveys, and were supported by the acoustical and ceilometer surveys.  The data showed mean passage rates through the project area ranging from 808 to 1,472 targets per hour.  However, the passage rate data were skewed by insect and other non-avian data points showing on the radar, and methods to adjust the data to account for this were not well developed in 2004 when the most recent surveys were done.  Therefore, the passage rate data are not directly comparable to the ceilometer and moon-watching bird survey data on a one-to-one basis, or to passage rates for other sites determined using other methods.  

G.  Potential for bird and bat impacts due to collisions.  While the potential always exists for some collision of birds and bats with turbines, WA determined that the total number of birds and bats likely to be affected by the proposed BNWF is low.  Historically, there have been several records of high bird and bat kills associated with wind farms, but the majority of wind farms in the United States have not experienced high collision rates.  In the instances where this has occurred, the wind farm was sited in an area with high bird or bat concentrations or at sites with old wind turbine technology (bats are further discussed in Section G,2, below). 
(1) The petitioner asserted that MAS’ 2006 testimony that the industry standard is to use radar in the vertical mode since at least 1991 is incorrect because that technology only became readily available after 2004.  

(2) In response to MAS’ 2006 testimony that the petitioner under-reported passage rates, the petitioner explained the method by which passage rates are determined, and asserted that MAS did not understand passage rates. 

(3) Post-construction avian and bat monitoring consisting of nighttime surveillance and carcass searches are proposed for three years at selected turbine sites.  Should an undue adverse impact occur, or be likely to occur, a mitigation plan would be prepared in consultation with MDIFW.
H.  Mammal surveys.  Mammal habitat in the project area was surveyed between 1994 and 2005 using small mammal trapping, deer yard surveys, incidental observations during other field surveys, and consultation with MDIFW and U.S. Fish and Wildlife Service (USFWS).   

(1)  Small mammals.  Small mammal trapping on Black Nubble and Redington in the high elevation areas found four species of shrews; southern red-backed vole (the majority of all individuals trapped); and one Northern bog lemming (S2).  For the RWF, the petitioner had proposed to protect a cluster of three forested wetlands on Redington containing habitat for the Northern bog lemming by not altering these wetlands and using a 250 foot buffer, and also proposed to prepare a management and monitoring plan for the area for the final development plan.  The revised proposal for the BNWF would now protect Redington from development. 
(2) Bats.  The potential for bat kills in association with wind farms has only recently been identified as an issue, primarily due to a large bat kill event in West Virginia in 2003 and 2004.  
(a)  At the request of MDIFW, acoustic bat monitoring was conducted on Black Nubble during fall 2005, identifying three species in the project area.  The results showed that more than 98% were likely to be little brown bat (common regionally), with the remainder likely to be hoary bat and big brown bat.  Activity occurred primarily on two nights in September, out of a total of 70 detector nights. Sampling was done during the fall months when the highest levels of bat activity in this region are expected.  Because bats are more common over ponds, wetlands, or other habitats with large numbers of flying insects, the most suitable bat habitat in the project area is the lower elevation transmission line corridors. 
(b) The petitioner stated that the Eastern small-footed myotis was not included in the RWF petition because the records of MDIFW and USFWS reported to the petitioner did not include it, and the project location was thought to be beyond the northern limits of this species’ range.  This species’ habitat needs and the project site conditions were evaluated by WA.  MDIFW determined that the potential for impact due to the BNWF is low.
(3) Canada lynx.  Canada lynx was federally listed as threatened in 2000, and is State-listed as S3.  While its range is primarily north of the project area, MDIFW has reports between 1991 and 2003 of lynx near the project area, and conducted field surveys in western Maine in 1994 and 1995.  MDIFW repeated the survey in 2005 and found no occurrences. 

I.   Wetlands and streams.  WA mapped the wetlands in the project area, which are predominantly forested with small inclusions of scrub shrub wetland, and scrub shrub along the floodplain of Nash Stream.  Forested wetlands create a narrow fringe along some streams at lower elevations.  The majority of the streams in the project area are intermittent, feeding the small permanent streams that are tributaries to Nash Stream and Stony Brook.  In 2006, the petitioner testified that Intervenor ATC/MATC’s expert witness, Eco-Analysts (EA), over-estimated the number of wetlands present because he did not use the U.S. Army Corps of Engineers (ACOE) three-parameter method, and allowed non-wetland seepage areas and wet springtime conditions to influence his determinations.
J.   Seepage areas.  Many slopes within the project area and elsewhere in the Western Maine mountains region are characterized by groundwater seepage.  In a mountainous region with abundant precipitation, significant runoff due to snow melt, and areas where groundwater emerges to the surface, seepages are important to the landscape hydrology.  Maintaining the existing hydrology at the project site to the extent possible is necessary to assure that erosion and sedimentation is minimized, storm water runoff is properly handled, and wetland and stream habitat, both within the project area and down-gradient are protected.  The petitioner stated that its design and environmental teams worked collaboratively with the State Soil Scientist and other State agency staff to address the sensitive nature of the soils in the project area, minimize areas of disturbance, and preserve the hydrology and natural flow patterns and soil characteristics.  
K.  Fish habitat.  MDIFW noted that Nash Stream is known to support a wild brook trout fishery, and WA noted that Stony Brook may also support brook trout.  Prior to 2006, MDIFW observed that wooded buffers are needed to protect the integrity of stream habitats, and in response the petitioner re-routed the transmission line corridor to avoid Nash Stream.

L.   Amphibians and reptiles (collectively, “herptiles”).  Herptile populations in the project area were estimated by surveying likely habitat four times from 1994 to 2002, and by conducting a literature review to determine local species distributions and habitat requirements.  The ridgeline area provides limited opportunity for herptiles due to cold climate and the dominant plant communities.  The lower elevations provided more appropriate habitat where any impacts would be within the access road and transmission line corridors.  No significant vernal pools were encountered by WA in the field.

37. Visual assessment.  The petitioner contracted Terrance J. DeWan & Associates (TJD&A) to conduct a visual assessment of the proposed wind farm.  For its assessment, TJD&A used the Commission’s standards on scenic character in Section 10.25,E,1; Chapter 315 of the MDEP’s regulations; and the Foundations for Visual Project Analysis (Smardon, Palmer and Felleman, 1986) to select factors for evaluating scenic quality and visual impact.  The petitioner’s visual assessment is summarized below.
A.  Assessment of the BNWF.  In 2007, TJD&A revised its assessment to account for the reduction in the number of turbines and the roads proposed, and changes to the distances to the project from various viewpoints, in particular the AT.  TJD&A testified that the BNWF would be visible from the AT for 5% of the 34 mile stretch of the AT within the study area.  The closest point at which the BNWF would be visible from the AT would be at Poplar Ridge at a distance of 3.2 miles, from which an intermittent view through the forest canopy would be possible.  The closest open view would be at a distance of 4 miles, from Saddleback Jr. (see Paragraph #42,C for further discussion).
 B.  Methods.  The area within fifteen miles of the project site (the “study area”) was evaluated because TJD&A determined the turbines would not be readily visible beyond that distance.  The elements of the landscape, including waterbodies, scenic and public resources such as the AT, and man-made changes within the study area were identified.  Visual information from the locations of each landscape element was gathered, and the view during leaf-off seasons was determined.  A three-dimensional digital elevation model of the project and surrounding area was created.

C.  Public surveys.  Surveys of local residents and individuals recreating in the area were conducted in 1994, 2003, and 2004 to determine attitudes toward wind energy in Maine and the RWF (see Paragraph #40,C, Demonstration of Need).  Photo-simulations were used to assist interviewees in determining their perception of the potential visual impact.  Hikers, hunters, snowmobilers, skiers and residents were surveyed in 1994, and hikers on the AT were surveyed in 2003 and 2004.  The 1994 survey was based on a wind farm proposal smaller than the RWF, and the majority of respondents surveyed felt the wind farm proposed at that time was appropriate.  The majority of the 2003 and 2004 hiker survey respondents felt the RWF would have a slightly negative visual impact, but the overall effect on their hiking experience was rated as neutral.  The majority of respondents also indicated that other visible human activities, such as clear cuts, developed areas, and roads, have an equal or greater negative impact on the quality of the hiking experience than a wind farm.
D.  Background information.  Black Nubble has an elevation of 3,670 feet above sea level.  There are nine peaks in the study area with elevations over 4,000 feet, two of which (Sugarloaf and Redington) are privately owned and currently unprotected.  There are no hiking trails on Black Nubble or to its summit, nor is such a hike described in the Appalachian Mountain Club’s Maine Mountain Guide.  The AT, a unit of the National Park System, crosses diagonally through the study area on the south and east sides of the project.  The hiking distance within the study area is approximately 34 miles, and is mostly within dense woods with limited opportunity to view the surrounding mountains.  Man-made features present within the study area in close proximity to the AT include State Route 27 and residential development; Sugarloaf Ski Resort and Saddleback Ski Resort; Carrabassett Village; the Carrabassett airport; the U.S. Navy SERE facility, with a helicopter landing area and wide access road; the Bigelow substation on Route 27; a large 115 kV transmission line from Wyman Dam to the Bigelow substation; the Town of Rangeley and Village of Stratton; the Boralex Stratton energy biomass project and stack; the Rangeley airport; and an extensive network of timber haul roads, including those on and directly adjacent to Black Nubble.
 E.  Assessment of RWF in 2006.  TJD&A testified that, other than the view from the AT, the majority of viewers would see the RWF at distances of 4.5 miles or more, where it would be visually co-dominant with other elements of the landscape.  Some portion of the RWF would have been visible from twelve of the twenty-seven lakes and ponds within the study area, one of which is rated “significant” and two “outstanding” for scenic quality.  The RWF would be visible from the AT for 9%, or approximately three miles of the 34 mile stretch of the AT within the study area.  At a distance of less than four miles from the AT
, the view of the RWF would be intermittent.  The RWF would have been fully visible at a distance of one mile from a surveyor’s cut off the AT, and for 800 feet of the AT along Sugarloaf Cirque at a distance of 2.3 miles.  Open views of the RWF from the AT would have been from points between Saddleback and Saddleback Jr., and again from Mt. Abraham, at distances of approximately 3.3 to 6 miles.
38.  Sound assessment.  The petitioner testified that the predicted maximum sound levels produced by the BNWF at the property boundary lines during operation would average 50 to 55 decibels (dBA), which is less than the maximum allowed under LURC’s standards in Section 10.25, F of the Commission’s Land Use Districts and Standards.  Sound levels at the U.S. Navy facility at a distance of 1 mile would range from 40 to 45 dBA, a soft conversational level.  The petitioner testified that the BNWF would be 4 miles from the nearest residence, and the shortest distance from the BNWF to the AT would be 3.1 miles.  
A.  During construction, sound from machinery would range from 50 to 60 dBA at the property boundaries, and approximately 45 dBA at the U.S. Navy facility.  Construction of the BNWF would take place between 7:00 a.m. and 7:00 p.m., and blasting procedures would minimize sound impacts.

B.  Sound from construction-related activities from 7:00 a.m. to 7:00 p.m. is exempted under LURC standards, and the sound requirement for a D-PD Subdistrict is “as determined by the Commission.”
Petitioner’s testimony
39. Paragraphs #39 to #44 present a summary of the petitioner’s testimony in 2007 regarding the proposed BNWF in respect to consistency of the proposal with the Commission’s Comprehensive Land Use Plan; meeting LURC’s statutory criteria for rezoning [12 M.R.S.A., §685(8-A)] and criteria for approval of development [12 M.R.S.A., §685,B(4)]; and meeting the provisions of the rules pertaining to a D-PD Subdistrict in Section 10.21,G,8 of the Commission’s Land Use Districts and Standards.   

40.  Demonstration of Need [12 M.R.S.A., §685(8-A)B]. 
A.  Energy, environmental, and economic benefits.  In addition to the demonstration of need required for a rezoning, the petitioner noted that 12 M.R.S.A., §685,B(4), provides that “the economic benefits of a project and its impact on energy resources may be considered when reviewing a development permit”.  Section 10.21,G of the Commission’s Land Use Districts and Standards requires that a Preliminary Development Plan be consistent with 12 M.R.S.A., § 685,B(4).  The petitioner asserted the following: 
(1)  Energy benefits.  

The BNWF, as an indigenous, low-cost, renewable power source, would provide benefits to Maine because it would: help stabilize electricity prices by decreasing volatility in the market and reducing Maine’s over-dependence on natural gas (which has driven electricity prices up); decrease the potential for serious interruptions in power in New England; be economically sustainable; help Maine meet its renewable energy goals and being consistent with State policies and programs; and help reduce dependence on fossil fuels that emit, among other pollutants, CO2 which contributes to global warming. 
 (a) Approximately 142,200 megawatt-hours (MWh) of energy would be produced per year.

(b)  Low-cost generation electricity from wind power and a reduction in Maine’s dependence on natural gas would result in a lowering of the wholesale market price of electricity.  As of 2002, 73% of Maine’s energy was supplied by higher cost natural gas, which drives up the price of electricity, causes an unstable and expensive market, and makes the power supply unreliable (see MPUC and OEIS comments, Paragraphs #48 and #49).
(c)  Competitively priced energy produced by the BNWF would be offered first to Maine customers by Constellation New Energy, Inc. using ten-year, fixed price contracts in combination with Renewable Energy Credits.
(2)  Environmental Benefits.  In addition to energy benefits, the proposed BNWF would meet Maine’s air quality and public health needs by helping to improve Maine’s air quality.
(a)  Approximately 400,000 pounds of air pollution per day (73,082 tons per year), much of which would be carbon dioxide (CO2), a primary greenhouse gas causing global warming, would be displaced by operation of the BNWF.  Acid rain would also be reduced because natural gas power generation, which produces NOx, would be displaced by operation of the BNWF.

(b) Reduction of air pollution would provide significant public health benefits for Maine residents.  The BNWF would be one important step in helping Maine people susceptible to the effects of air pollution, such as those suffering from lung disease or asthma.

(3) Economic benefits.  The proposed BNWF would meet the economic needs of Franklin County and Maine by providing property taxes, jobs, and create a need for goods and services.
(a) Approximately $500,000 per year in property taxes would be paid to Franklin County and the State of Maine, a significant portion of which would stay in Franklin County.

(b)  Approximately 80 engineering, design, and construction jobs would be created to construct the facility; and 5 to10 permanent jobs would be created for operation and maintenance.  Approximately 76 jobs during construction and two jobs during operation would be indirectly produced, providing additional economic benefits.  Franklin County had a 6.4% unemployment rate in July 2007, well above the Maine and national average unemployment rates during the same period.  

(c)  Purchases of goods and services locally would be approximately $0.5 million per year during construction and $2.5 million during the life of the operation.  
(d)  The Greater Franklin Development Corporation and the Franklin County Commissioners supported the BNWF and the petitioner’s contentions that the local economy would not be adversely impacted, but in fact may benefit in the long term.  An economic impact study for the BNWF would be duplicative of the existing comprehensive nation-wide studies on the economic impacts and benefits of wind power finding wind farms as having neutral to positive impacts on rural economies that are already in the record.
B.  Consistency with State energy policies.  The petitioner provided the following evidence that the BNWF would contribute to the State and federal goals of energy independence and security, and help Maine comply with its existing laws.  The petitioner testified that the BNWF would help Maine meet its new renewable energy portfolio requirements.  L.D. 1920, “An Act to Stimulate Demand for Renewable Energy” requires Maine to increase new renewable energy generation by 10% by 2017; up to 25 wind power projects the size of the BNWF would be required to meet this goal.  Although a variety of renewable generation options are potentially available in Maine, the MPUC stated that “new wind power is the type of resource that is likely to meet most of the new demand created by the enactment of L.D. 1920” (see MPUC comments, Paragraph #48).
(1)  With respect to global warming, the BNWF would help the State meet the targets set by Maine’s Regional Greenhouse Gas Initiative (RGGI) to decrease carbon emissions by 10% by 2017; reduce greenhouse gas emissions in the atmosphere that cause global warming; and phase out reliance on fossil-fuels by replacing it with zero-emission sources like wind power.  This was supported by the MDEP Commissioner during a presentation to the Commission on August 1, 2007 where he stated, “Wind power protects against habitat loss by reducing greenhouse gas emissions” that cause global warming (see Paragraph #41). 

(2)  The Union of Concerned Scientists; Environmental Protection Agency; NRCM; and Maine Legislature Joint Standing Committee on Agriculture, Conservation and Forestry all acknowledged the threats to Maine due to global warming causing adverse impacts to the regional economy due to (but not limited to) changes to forests, decreases in snowfall, increases of disease-carrying insects, flooding and erosion caused by sea level rise, and disappearance of Bicknell’s thrush due to habitat loss.
C. Public Support.
(1)  In 1994, 2003/2004, and 2006 public opinion surveys were conducted by the petitioner and others to gauge support for the RWF.  The results of these surveys indicated nine supporters for every opponent.

(a) 1994 (petitioner conducted):  75% to 84% of local hunters, skiers, hikers, and snowmobilers responding rated the RWF as neutral or positive.

(b) 2003/2004 (petitioner conducted):  77% of hikers responding were supportive or neutral of the RWF. 

(c) April, 2006 (independently conducted):  65% of respondents supported the RWF, 7% opposed, and 28% expressed no opinion.  Maine residents supported the RWF by a margin of 9 to 1.
(2) As of 2007, twenty-three (23) organizations had expressed support for the BNWF, and editorial endorsements had been expressed by Maine’s major newspapers.  
(3) Numerous letters from the public and public hearing testimony, including from hikers and members of the OI groups’ organizations, were submitted to LURC in support of the BNWF, many stating that being able to see the wind turbines would not only be acceptable, but a positive experience for them demonstrating a progressive approach for Maine dealing with global warming problems. 
(4)  From 2002 to 2006, the petitioner gathered more than 2,000 signatures in support of the RWF.  In 2007, the petitioner submitted an additional 180 signatures supporting the BNWF.

(5)  In 2007, the Omnibus Poll of Maine citizens found approximately 8 to 1 support for wind farms within LURC’s jurisdiction.  Additional evidence of public support for wind farms came from a 1996-97 study by Dr. James Palmer, pre- and post-construction of the Searsburg wind project in Vermont, which found that support for that project rose from 2:1 in favor before construction to 5:1 in favor following construction, with half of the opponents becoming supporters.
D.  Transmission Capacity.  Transmission congestion issues are managed by ISO-E under FERC-approved congestion management rules and procedures, and also resolved in the marketplace under deregulation rules.  With some upgrades, the existing transmission system would have sufficient capacity to transport power generated by the BNWF without causing congestion in the region.  The Interconnection System Impact Study (SIS) approved for the RWF by ISO-NE on July 13, 2006, and deemed applicable to the BNWF, identified transmission upgrades needed to safely and reliably integrate the project into the Wyman Hydro Export Area:  $2 million of upgrades to the Bigelow line would ensure there will be adequate transmission capacity to carry 45 MW from the Stratton biomass plant and 54 MW from the BNWF.  The operation of the Stratton plant, including 35 direct and 200 indirect local jobs, would not be disrupted.
41.  August 1, 2007 agency presentation to the Commission.  In addition to agency review comments and testimony offered at the public hearing by MPUC and OEIS, an August 1, 2007 presentation to the Commissioners by and MPUC, OEIS, MDEP, and ISO-NE discussed the economic and environmental benefits, consistency with State energy policy, and issues surrounding transmission capacity for wind power.  The presentation was submitted to the Zoning Petition ZP 702 record by the petitioner.  
A.   “Maine needs to pursue both energy efficiency and renewable energy resources [such as wind power] more aggressively in order to achieve state and regional energy and environmental goals. (OEIS)”  Adding the BNWF to the grid would help decrease electricity prices for Maine consumers, because low-cost, new renewable energy generation would displace more expensive fossil fuel-fired energy generation, translating into lower wholesale and retail electricity rates.  To meet the targets set by RGGI, Maine must reduce reliance on traditional fossil-fuels and increase energy generation from new zero emission resources like wind power.  Generation of electricity from wind power would generally displace oil, natural gas, and coal-fired power sources in the regional power pool, reducing emissions of all types and improving air quality, and help reduce climate change impacts in Maine and decrease the region’s over-reliance on fossil fuel generation.  As of 2002, 73% of the electricity generated in Maine came from natural gas.  Maine is currently an exporter of electricity, but has been a net importer as recently as 2006.
B.  Wind power will not displace other clean energy sources.  A wind farm would be able to operate to full capacity unless there is a transmission constraint in the region in which the resource is located.  Transmission congestion is not a serious concern for the BNWF.

C.  The petitioner’s calculation method for determining emissions reductions was approached the same way MPUC viewed displaced emissions in its 2005 Report to the Legislature on the viability of wind power. 

42. Consistency with the Commission’s Comprehensive Land Use Plan (CLUP).  Petitioner argued the following points with respect to consistency with the CLUP.  
A.  The petitioner asserted that the BNWF would be consistent with the broad goals and principal values of the jurisdiction, as presented in Sections B through I below, discussing specific resource goals and policies, best reasonably available site, and substantially equivalent level of protection.   
B.   Air and Energy Resources (CLUP, pp. 23-26, pp. 39-41, and pp. 135 -136).  

 The petitioner testified that BNWF would be consistent with the CLUP’s Air and Energy Resources goals and policies.  The Air Resources section of the CLUP (pp. 23-26) recognizes that air pollution can have adverse impacts on the jurisdiction, and acknowledges that while the Commission can only regulate activities within its boundaries, the Commission must view the jurisdiction in the context of the larger northeast region and the nation when considering air resources.  The interplay between the jurisdiction’s human and natural resources and the sources of pollution produced elsewhere, in particular by fossil power plants is discussed in the CLUP.   A stated goal is to “protect and enhance the quality of air resources throughout the jurisdiction,” and a policy is to “encourage state, federal, and international initiatives directed at reducing emissions of air pollutants (CLUP, p. 135).  

The BNWF would be consistent with the CLUP by producing energy using an indigenous source, but not the air pollution degrading Maine’s human and natural environments.  Air quality would be protected and enhanced by reducing air pollution emissions by up to 400,000 pounds of CO2 per day (a primary cause of global warming) by displacing the operation of fossil fuel generators.  The American Lung Association of Maine testified that “reducing air pollution by supporting the BNWF is one important step in helping Maine people breathe healthy air.” 
The BNWF would be consistent with the CLUP’s Energy Resources goal (CLUP, p. 136).  An indigenous renewable resource, wind energy, would be used.  Approximately 142 million kilowatt-hours of clean, renewable energy per year (the equivalent of the amount needed to serve more than 21,500 homes) would be generated and provided to Maine customers using fixed-price long-term contracts.    (For a complete discussion, see Paragraph #40, on Demonstrated Need.)  The CLUP Energy Resources policy (CLUP, p. 136) that development of indigenous energy resources be encouraged “where there are not overriding, conflicting public values which require protection” is discussed in Sections C, D, and E, below, on Scenic, Mountain, and Wildlife Resources.
C.  Scenic and Recreational Resources (CLUP, pp. 60 to 75 and pp. 138 to 140).  The petitioner asserted that the proposed BNWF layout was designed to reduce the visual impact on the area surrounding the project wherever possible.  The proposed BNWF would be visible from less than 5% of the 15 mile radius study area, with the majority of those views being in the background and at a distance of over 8.5 miles.  The petitioner asserted that the turbines would not block, dominate, or interrupt scenic views as seen from traveled ways, water bodies, or public property; and as such,   the downsized BNWF has been “fit harmoniously into the natural environment” because adverse aesthetic effects on existing uses, scenic beauty, and natural and cultural resources have been minimized to the extent practicable.
(1)  Visual impact assessment results.  The majority of public views of the BNWF would be more than four miles away, including the view from houses, camps, lakes, and scenic byways.  The BNWF would be more than 10 miles from surrounding communities, and the turbines would be minimally visible.   LURC’s visual impact expert, Dr. James Palmer, testified that the turbines would generally not be visible beyond 8.5 miles, based on the visual acuity of the human eye.  
(a)  Within the mid-ground (0.5 to 4 miles), the turbines would be visible from one location along the AT (150 feet of filtered view on Poplar Ridge, at a distance of 3.2 miles).  The BNWF would be visible at a distance of four or more miles from the AT (periodic open views between 4 and 5.2 miles, starting at Saddleback Jr.).  The BNWF would be visible along less than 8% of the segment of the AT within 15 miles of the site.  The BNWF would comprise approximately 5% of the open views from the summits of Saddleback, The Horn, and Saddleback Jr.  There would be no view of the BNWF from public properties in the foreground.  
(b) The natural character of the ridgeline would be preserved.  The turbine layout follows the existing ridgeline contour, and the summit road and turbine pads would mostly not be visible from public viewpoints.  The turbine area would require less clearing, cutting and filling than the wind farm located in Mars Hill under DEP jurisdiction, where the ridgeline was preserved.
(c)  Comparing the previously proposed RWF with the down-sized BNWF, the scale and impacts of the project have been substantially reduced.  The elevation relative to the surrounding elevation would be lower, only seven towers would be lighted, and the closest open view from the AT would be four or more miles.  When viewed at a distance of four miles the turbines would appear 1/2 inch tall, and at night the lights would only appear as small red dots that would not illuminate the night sky.  The OI’s scenic expert, Jean Vissering, wrote in the National Academy of Sciences’ Environmental Impacts of Wind-Energy Projects that downsizing wind-energy projects is an appropriate mitigation technique.
(2)  Comparison of assessment methodologies.  Petitioner asserts the visual assessment methodology in MDEP’s Chapter 315 used by the petitioner’s expert is more appropriate for evaluating a wind farm on private property than the methodologies used by the opponents’ experts.  It further states LURC does not have a standard methodology to assess visual impact, but the MDEP Chapter 315 methods have been used extensively throughout Maine since their adoption, were designed by Maine people for use in the Maine landscape, and were cited by the National Academy of Sciences Report as a model methodology.  In addition, distance zones were utilized, consistent with USDA criteria
.  The petitioner made further comparisons as follows.
(a)  NPS testified that changes to the landscape visible from the AT, at any distance, persisting more than 10 years are an “unacceptable modification”.  There are already many such changes in the study area.  The NPS’ visual assessment methodology is intended for projects on federal lands, not private property.  NPS’ visual expert, Erik Crews, used computer-generated illustrations that did not show existing development in the area around Black Nubble.  The National Academy of Sciences states that computer illustrations are “not as realistic in appearance and details as a photographic simulation.”   In addition, MDEP accepts screening by existing vegetation, in contrast to NPS’ expert who treated the existing foreground trees blocking views of Black Nubble as not present.
(b)  The OI’s visual expert, Vissering, relied on photo-simulations that depicted the BNWF turbines as “artificially bright white objects,” which is not realistic, and did not factor in typical weather conditions.  The methodology she used is contradictory to the simulations she provided for the Kibby Wind Project.  Ms. Vissering criticized the petitioner’s use of relative height, arguing that scale is only “one tiny variable”.  However, MDEP’s Chapter 315 visual assessment rules require that scale be considered equally with landscape compatibility, contrast, and spatial dominance.
(3)  The petitioner testified that the use of mountains for wind farms has been found to be compatible with hiking trails; citing as an example the Pacific Crest Trail (a National Scenic Trail), which shares a ridgeline with many wind turbines in California, and noting that the Sierra Club takes their annual hike on the Pacific Crest Trail through the Tehachapi Pass wind farm.  In Maine, the International Appalachian Trail (IAT) crosses Mars Hill, and one of its trail huts shares the ridgeline with the Mars Hill wind project.  The IAT stated that the wind turbines “do not detract from the view.”  Finally, the petitioner noted supporting evidence from WMF, who sought to lay out its trail route across Black Nubble, and testified, “This will benefit recreational users of our trail and we are grateful for the opportunity…we believe that this clean energy project will be compatible with our recreational project in the region and MMP’s cooperation with our trail project will contribute to the tourism and recreational opportunities in the area” (see Paragraph #40,C, above regarding hiker surveys). 
D.  Mountain and Geologic Resources (CLUP, pp. 52-29, and p. 137).  The petitioner’s position is that the proposed BNWF would be consistent with the CLUP’s Mountain and Geologic Resources goals and policies.  The natural character of the jurisdiction would be preserved by ensuring the project would not have an undue adverse impact on the natural and scenic resources within the vicinity of the project.  Black Nubble does not have high natural resource values, especially compared to neighboring mountains, such as Redington. The BNWF proposal includes permanent protection of the 517 acre parcel with higher value habitat on Redington from wind power development.
(a)  The Black Nubble parcel is outside the 21,200 acre roadless, unfragmented forested area identified by Intervenor AMC, and is heavily developed with haul and skid roads.  Sixty-four percent (64%) of the parcel proposed for rezoning has been clear-cut in the recent past, including areas up to 3,200 feet in elevation.  
(b)  Black Nubble does not have State or federally protected (S1 or S2) natural communities or plants; S3 plant species; old growth habitat; high elevation wetlands; Krumholz stands or fir waves; or Northern bog lemming or rock vole habitat.  While four S3 animal species have been observed on Black Nubble (three species of bat and Bicknell’s thrush), this area only provides low value habitat (see Paragraph #36,E to G).  However, the proposal includes protection from wind power development of the higher value Bicknell’s thrush habitat on Redington.  The summit of Black Nubble has an S3 plant community, the Fir-Heart-leaved Birch Subalpine Forest, which is small in size compared to other examples of this community in Maine, and rated by MNAP as “Good or Fair.”  By contrast, the Fir-Heart-leaved Birch Subalpine Forest on Redington is rated by MNAP as “Excellent.”
(2) The petitioner presented evidence that the proposed BNWF would not have an undue adverse impact on the natural equilibrium of vegetation, geology, slope, soils, and climate of the project site.

(a)  The BNWF would use 9.8 miles of existing roads to access the proposed wind turbines and substation, and construct approximately 6 miles of new permanent road.  Roads would be constructed as narrow as possible to limit clearing and scenic impact.  

(b)  The turbine pad size has been minimized to 0.5 acre to limit clearing and disturbance.  The total area cleared for the turbines and roads would be 1/10th of the total acreage proposed for rezoning. 
(c)  The total cleared area for the BNWF during construction above 2,700 ft in elevation would be 64 acres, of which 29 acres would be allowed to re-vegetate with native vegetation after construction.  To minimize scenic impact and promote natural re-vegetation, an indigenous erosion control soil mix would be used.  Re-vegetation efforts at the Sugarloaf Ski Resort at high elevations have been very successful.

(d)  Blasting, cutting, and filling have been minimized to the greatest extent practicable to limit project impacts.  The impact of the project on Black Nubble would be less than claimed by the OI (i.e., the project would not “blow the top off of the mountain”).  All roads have been designed where possible to follow the natural topography and avoid steep slopes to minimize disturbance, and a concerted effort was made to minimize cutting and filling.  For example, switchbacks would be sited on less steep areas to minimize cutting and to ensure the road slope would not exceed 14%.  Use of special excavating equipment would minimize blasting on the project site.  The proposed BNWF would require proportionately less clearing above 2,700 feet than the Kibby Wind Farm proposal. The BNWF design has 3.53 acres of clearing per turbine basis above 2,700 feet per turbine, while the Kibby Wind Farm design has 5.5 acres of clearing per turbine above 2,700 feet.  For each turbine, the BNWF would disturb between 1/10th and 1/4th of the area disturbed by the Mars Hill project.
 (e)  The project site’s soil types (series) occur at throughout the western Maine region.  For any mountain road or construction in the Western Maine Mountains, the soils are a significant drainage conduit for up-slope surface water, groundwater, and seepages which must be considered in the project design.  Although seepages are not a regulated natural resource, these and other hydrologic features have been documented and addressed the preliminary design.  The Cryic to Frigid soils at higher elevations are sensitive due to a short growing season and low soil temperature.  These limitations would be addressed by utilizing techniques to maintain slope hydrology, stabilize the soil, and promote re-growth of native vegetation.  
(f)  Erosion control techniques to be utilized based on MDEP’s best management practices would ensure there is no undue adverse impact to soils or slopes.  In addition, extraordinary site-specific mitigation and erosion control measures were incorporated.  To further minimize disturbance and erosion potential, the road would avoid steep slopes where possible. Where steep slopes must be encountered, the road would be cut into the side slope to minimize fill.  In addition to the engineered design showing the erosions control measures to be used at specific locations, a “tool box” of measures would be available for use during construction where variations between the plans and on-site soil characteristics occur.  This approach is currently the industry standard for wind farm construction in Maine.  
(g)  The “rock sandwich” road design, closely spaced cross-drain pipes, and crushed rock dispersion (rip rap) measures would be used to preserve the natural flow of groundwater, seepage areas, and other hydrological resources. 
(h)  Wetland resources have been documented, and the roads and turbines sited to avoid wetlands to the greatest extent practicable. The total permanent wetland impact for the project was reduced from 0.44 acres to 0.03 acres.  

(i)  A storm water management plan, including a phosphorus evaluation, for the proposed BNWF was submitted.  There would be little difference between pre- and post-development flows.  The project area is not in the watershed of a lake, river, stream, or brook most at risk from development, as defined by MDEP (Chapter 502).  The storm water management system for the roadways would consist of ditches, culverts, and other measures to manage and disperse flows. Construction would be phased to minimize the amount of soil exposed at any one time.  
(j)  Finally, a full-time field engineer with expertise in storm water and erosion control best management practices would  identify seepages and drainage swales during construction that were not found during the field investigations, and make adjustments to the road design to maintain the slope hydrology and to assure the proper erosion and storm water control features are implemented.
F.  Special Natural Areas and Wildlife Resources. (CLUP, pp. 76-78, pp. 92-96, and pp.138-139)
(1) State and federally listed plant species and natural plant communities.  
(a)  S1 and S2.  The petitioner states the BNWF would not have an undue adverse impact on S1 (i.e. “critically imperiled” or “endangered”) or S2 (i.e. “imperiled” or “threatened”) plant species or natural communities as there are none within the project area.  .
(b) Fir-Heart-leaved Birch Subalpine Forest.  The area of Fir-Heart-leaved-Birch Subalpine Forest (S3, i.e. “rare” or “special concern”) natural plant community on Black Nubble is small (300 acres) compared to other sites in Maine, a significant portion has been timber harvested, and its age was estimated by MNAP to be from 50 to 100 years; therefore, the petitioner’s ecological consultant asserted that it would not be considered “old-growth”.  MNAP rated the stand as “Good or Fair”.  Redington, which also has a Fir-Heart-leaved Birch Subalpine Forest community, is rated by MNAP as “Excellent” with respect to that type of community.  Only part of Black Nubble’s community is within the 29 acres above 2,700 ft. to be permanently cleared for the BNWF.  

(2) State and federally listed wildlife species. The petitioner’s consultant conducted a desktop analysis of the development site and surrounding areas, and identified habitat that could support up to 18 state or federally listed species, if those species were found to be present.  Field surveys within these habitats determined if the species were present.  Four S3 species of the 18 species occurred within the proposed D-PD Subdistrict (three species of bat and Bicknell’s thrush).  The other 14 species that have the potential to occur in the vicinity of the project would occur in the common and available lower slope habitats, or are regionally wide-ranging and may only occasionally pass through the project area (e.g. lynx or golden eagle).  
(a)  Northern bog lemming.  The BNWF project area does not contain the wetland type that is known habitat for the Northern bog lemming.  Redington has a known habitat for this species.
(b) Bicknell’s thrush.  
(i)  The proposed BNWF would result in disturbance of less than 2% of the Bicknell’s thrush habitat on Black Nubble above 2,700 ft., which is 0.02% of the regionally available habitat (see Paragraph #36,E for the petitioner’s avian survey results).  The petitioner concluded that the potential of an undue adverse impact to Bicknell’s thrush due to the proposed BNWF would be low. 
(ii)  Background information on Bicknell’s thrush, rated as S3 or a “species of concern” by MDIFW, was entered into the record.  The greatest threat to the Bicknell’s thrush is destruction of its wintering habitat in the tropics.  Its summer breeding range in the northeast is being affected by the decline of high-elevation balsam fir and spruce forest due to acid rain, atmospheric deposition of heavy metals, and temperature increases due to global warming.  A recent report on global warming predicts substantial changes to the habitats where Bicknell’s thrush breed, especially in Maine, and further predicts that Bicknell’s habitat faces complete elimination in Maine due to climate change.  The proposed BNWF would help reduce the air pollution known to be adversely impacting Bicknell’s thrush habitat.


Bicknell’s thrush is locally common in the contiguous area of more than 21,000 acres that occurs above 2,700 ft. in Western Maine.  On-going studies at ski resorts in Vermont have found that Bicknell’s thrush nest along cleared edges in high elevation habitat, and tend to be found in higher numbers in disturbed areas than in undisturbed areas. These studies are consistent with observations in the BNWF project site area, demonstrating that the Bicknell’s thrush not only tolerate, but may prefer disturbed edge areas.  Bicknell’s thrush was observed using the cleared meteorological tower sites and forest edges at the project site over a 13 year period.  Also, the foraging and nesting behavior of Bicknell’s thrush occurs primarily below the canopy, not within the rotor-swept area.
 (iii) Bicknell’s thrush use the habitat on Black Nubble less than the habitat on Redington that would be restricted from development.  Additional suitable habitat is available at elevations above 2,700 ft. in other protected areas surrounding the project.  Disturbances by the BNWF above 2,700 ft. would affect only 0.2% of the habitat on Black Nubble, and 0.02% of the regionally available habitat.
 (iv) In response to testimony presented by Intervenor MAS, the petitioner asserted that MAS overstated the impact on Bicknell’s thrush, and selectively used certain studies but rejected others.  
 (3) Potential for Impacts to Migrating Birds and Bats. 
(a) Avian Impacts (see Paragraph #40,E for avian study results).  The petitioner testified that dozens of studies show most songbirds migrate above the height of the turbines, and out of harm’s way.  National reports document overall bird mortality per turbine per year ranging from 0.63 to 7.70, with an average of 1.83 birds per turbine per year (outside of California).  The National Academy of Sciences report provides context for avian casualty from wind turbines by noting mortality estimates from other causes, which are much higher
, and concludes that estimates of mortality at wind energy developments are “a minute fraction” (0.003%) of the total estimated human-caused bird mortality in the United States.  The National Research Council reported raptor mortality from 2000 to 2004 (excluding the project at Altamont Pass, CA, sited as an area of significant raptor use) to be 0 to 0.07 fatalities per turbine.  Raptors avoid turbine collisions due to keen eyesight and migration during daylight hours when visibility is greatest.  In Maine, raptors are far more abundant in the less mountainous areas south of the project site.
(b) Bat Impacts (see Paragraph #36,G for discussion of bat surveys conducted).  The petitioner concluded that impact to bats was not an issue of concern for the proposed BNWF due to lack of habitat and hibernation locations, and low bat populations in the area.  
(i)  Black Nubble does not provide habitat for bats due to high elevation terrain with frequent high wind conditions; lack of large-diameter roost trees, caves or rock/cliff outcrops; and lack of preferred foraging habitats such as open/water emerging clearing below the sub-alpine zone.  The BNWF would not create bat foraging habitat on the summit because there would still be a lack of prey, and because bats prefer dense canopy cover at the lower elevations in the valleys.  Except for three hoary bat call sequences recorded, the foliage or tree cavity roosting species known to be more at risk from wind turbines were not detected at Black Nubble.  Using an estimation rate from a 2007 study, the worst-case mortality for the BNWF would be approximately 18 bats per year.
(ii)  The potential for bat mortality in association with wind farms was only recently identified as an issue, primarily due to a bat kill event in West Virginia in 2003/04.  Outside of one study at Searsburg, Vermont, which failed to document any bat mortality, there are currently no published studies of bat mortality for wind power facilities in New England.  Bat mortality has occurred near facilities in the Southeast and Mid-Atlantic having very different habitat than the Western Maine mountains.  Eighteen studies of projects nationwide demonstrated that most bats killed by wind energy facilities were foliage or tree cavity roosting species.  
(iii) A 2007 study estimating fatality rates for the year 2020 based on data from all types of eastern U.S. wind facilities, and projections of installed capacity, concluded the projected mortality rate to be 0.344 bats/MW/year.  Since 2004, 59 published and 72 unpublished studies consistently document high elevation flight (1,000 to 2,000 ft. above turbine blades) for migratory bats, and thus out of harm’s way. 
G.  Wetland Resources. (CLUP, pp. 89-92, p. 139)  The petitioner asserted that the proposed BNWF would be consistent with the CLUP’s goals and policies for protection of wetland resources.  Wetlands in the project area were identified and mapped over the course of several years using the U.S. Army Corps of Engineers three-parameter method.  The total wetland impact from the project would be 1.75 acres of temporary impacts (of which 1.16 acres would be within LURC jurisdiction), and 0.03 acre of permanent fill.  The temporary wetland impacts would be primarily clearing of vegetation for roads during construction that would be largely allowed to regenerate, and for transmission line corridors.

Wetland impacts were avoided and minimized by routing roads and transmission lines away from wetlands, co-locating the transmission line with existing Boralex line, and moving the location of the proposed Nash Stream Substation.  Where wetlands could not be avoided, the impact has been minimized.  For example, where an existing road abuts a wetland, widening would be on the non-wetland side.  The transmission line would cross Nash Stream where the floodplain is very narrow so poles can be placed above the stream to lessen clearing of the canopy above the stream.  Where in-steam activities cannot be avoided, no work would be conducted from July 15 through September 1.  In addition to jurisdictional streams or wetlands, unregulated seepages and drainage channels to help protect water quality and prevent soil erosion.  Further avoidance and minimization of these areas would be attained by adjusting the exact location of transmission lines and access roads within the corridors during the final development plan phase. 

H.  Forest Resources (CLUP, pp. 41-51, p. 136).  The petitioner testified that the proposed BNWF would be compatible with the timber and wood fiber production industry because 436 acres of the 487 acres to be rezoned on Black Nubble, and under the revised proposal all of the 517 acres on Redington, would remain forested and available for land management.  The petitioner stated it has no specific plans to harvest timber within the proposed D-PD Subdistrict, although any marketable timber removed to clear the transmission line corridors would be sold.  However, both the Black Nubble parcel and Redington parcel are in tree growth tax status, and the Black Nubble parcel has been used for timber harvesting for over 100 years.  A forest management plan identified 462 acres of Redington with marketable wood, and recommended cutting within the next ten years.  The Black Nubble forest management plan identified re-growth from previous logging operations, and recommended no cutting for 50 years.

The proposed BNWF would not interfere with continued timber and wood fiber production because there would be little to no effect on forest management activities near the project site.  The first two-thirds of the 115kV transmission line would be routed along township borders to minimize conflicts with forest harvesting machinery and personnel.  Upgrades to the existing logging roads utilized for the BNWF project would assist the timber harvesting industry.     Local timber harvesters have testified that wind energy actually benefits the timber industry because it uses high elevation land that does not have much timber value. 

I.   Cultural, Archeological and Historical Resources. (CLUP, pp. 34-38, p. 136)

The revised petition for the BNWF included a letter from the Tribal Historic Preservation Office for the Passamaquoddy Tribe stating there is no known archeological or historic information in the tribe’s files for the project site; and a letter from the Cultural and Historic Preservation Office of the Penobscot Indian Nation stating that the project did not appear to impact any structure or site of historic, architectural or archaeological significance to the Penobscot Nation, as defined by the National Historic Preservation Act of 1966.  Finally, the petitioner’s Responses to the March 29, 2006 LURC Questions (dated June 2, 2006) included a letter from the Maine Historic Preservation Commission stating that the proposed project would not adversely affect historic properties (archeological or architectural).

J.  Other CLUP goals and policies.  In 2006, the petitioner testified that a CLUP goal for  development is to “balance the economic benefit that Maine people derive from the natural resource-based industries of the Commission’s jurisdiction, especially the maintenance and creation of quality jobs, with protecting the environmental quality and special values of the area” (CLUP, p. 141).  The petitioner further noted that a wildlife resources policy of the CLUP states “protect wildlife habitat in a fashion which is balanced and reasonably considers the management needs and economic constraints of landowners” (CLUP, p. 139).
43. Best reasonably available site.  The petitioner testified that Black Nubble is the best reasonably available site for the BNWF.
A.  Beginning in the 1980s, EEC evaluated 15 sites in 4 states (Maine, Massachusetts, Vermont, and Rhode Island) before choosing the proposed site.  Nine of these 15 sites were on-shore along the coast and six were at mountain locations in Maine:  West Kennebago Mountain and a nearby unnamed peak; Redington and Black Nubble Mountains; Sugarloaf Mountain; Madison; Orland; and Stonington.  The data from the site evaluations revealed that mountain locations had significantly stronger winds and that the coastal locations did not have adequate winds to generate enough economically viable power.  While the wind resource maps of Maine indicate the best wind resource is along the coast, they actually show the wind resources for off-shore locations, not on-shore coastal locations.  Off-shore wind farms in Maine are not currently practical because the water is too deep, among other reasons.  

The  screening process factors included:  expected wind resource; proximity to existing development; topographic suitability; constructability; proximity to appropriate transmission lines; proximity to access roads; compatible land use patterns; environmental suitability; a landowner willing to lease or sell its property; and easements available from nearby landowners for power lines and roads.  After an initial screening, , a detailed evaluation was conducted for Sugarloaf Mountain, West Kennebago Mountain and the unnamed peak to the north
; and the proposed site.  By 1991, EEC had identified Redington and Black Nubble as potential wind farm sites.
B.  The petitioner testified argued that the proposed BNWF site was selected as the best reasonably available site because it is located on the fringe of LURC’s jurisdiction, impacts on natural resources have been minimized to the extent possible, and the project would be compatible with other uses.
(1) Consistent with the CLUP, the BNWF site is located on the fringe of the jurisdiction in Redington Township, two miles from the organized Town of Carrabassett Valley.  A portion of the proposed transmission line would be located in Carrabassett Valley
.  The site is one mile north of the U.S. Navy SERE facility, between the Sugarloaf USA and Saddleback Ski Resorts, both of which are visible from the AT.  LURC recently approved a 10 year expansion plan for Saddleback that will greatly expand the number of housing units, ski runs, lifts, and related facilities visible from the AT.  The site is located between Route 16 and Route 27, and is just south of the Boralex Stratton biomass plant and sawmill, and the Village of Stratton.

(2)  The BNWF site meets all of the essential criteria for siting a viable wind farm while still minimizing impacts on the natural resources of the area.
(a)  The site is less than 8 miles from power lines with sufficient voltage and capacity (without limiting output from the Boralex biomass plant), and an existing substation.  Some of that distance would be along an existing right-of-way, reducing the new clearing needed to connect to the grid.
(b)  An extensive network of existing, well-built logging roads would be utilized to provide access, minimizing the amount of new infrastructure needed.
(c)  The site has strong Class 6 to 7 winds, and has unusually long north/south ridge that is well-oriented to harness prevailing westerly winds.
(d)  The site had landowners willing to sell or lease land for wind project development, and nearby landowners willing to sell easements for power lines and roads.
(e)  Although the BNWF would be visible from certain points along the AT, the site provides few opportunities for the general public to view the wind farm.  The BNWF would be visible from less than 5% of the area within 15 miles.
(3)  The BNWF would be compatible with other land uses in the area of the development.  It would be more than four miles from the nearest residence, in the middle of working forest, but would not interfere with timber harvesting. The BNWF would be compatible with hiking and other recreational activities.  It would not be visible from 92% of the segment of the AT within 15 miles of the site. In addition, numerous local residents and recreational users have expressed support for a wind farm at this site.  Finally, WMF requested to place their new hut and trail system across Black Nubble between the turbines, and testified that the users of their trail “will find the trail and the wind farm to be of considerable interest.”  WMF also testified that the BNWF would be compatible with their recreational project and would contribute to the tourism and recreational opportunities in the area.
(4)  Last, the petitioner also noted that the project site presents a valuable opportunity for substantial on-site mitigation by restricting wind power development on Redington, the last 4,000-foot peak in Maine, other than Sugarloaf, not already protected from development.

44.  Protection substantially equivalent to that provided by the P-MA Subdistrict.  The petitioner testified that the proposed Planned Development Subdistrict for the BNWF incorporates a substantially equivalent level of environmental and resource protection as would be afforded by the existing P-MA Subdistrict.  The petitioner states it has made considerable on-site mitigation efforts to ensure a substantially equivalent level of protection for the project area.  Eighty-nine percent (89%) of the acreage (436 acres of the 487 acres) proposed to be rezoned would not be developed.  The area to be developed has been reviewed to minimize and avoid impacts to the greatest extent possible. The petitioner further argued 
A.  Clearing for the BNWF would be the minimum amount possible.  Extensive best management practices would be used to foster re-vegetation on areas cleared for construction.  All roads would be gravel, the access roads would be narrower than typical roads during construction, and the traveled surface would be only 12 ft. wide after construction.  Ridgeline power lines would be buried along the roadway.  The project footprint above 2,700 feet in elevation would be small compared to the footprint of a ski resort, such as the Sugarloaf USA and Saddleback Ski Resorts.  Ski resorts (including ski trails, chair lifts, lodges, and related structures, by LURC definition) are an allowed use in a P-MA Subdistrict.
B.  The petitioner contended that many of the components and infrastructure of the BNWF meet the definition of uses allowed by permit or by special exception in the P-MA Subdistrict.  For example, access and ridgeline roads are Level C road projects; transmission lines and related equipment are utility facilities; and temporary clearing is the equivalent of a land management activity.  
(1) The contended that the BNWF would meet the standard for approval by special exception in P-MA Subdistrict.  There would not be an undue adverse impact on scenic or other natural resources, and the project would be compatible with forestry, skiing, hiking, snowmobiling, mountain-bike riding, military training, and other uses of the resources of the Western Maine mountains. 

(2) Many steps have been taken to avoid or minimize environmental, visual, and footprint impacts associated with the BNWF:  eliminating development on Redington; reducing permanent wetland impacts to 0.03 acre; relocating roads, power lines, and the substation; use of specialized transport equipment to allow a narrower road width; and re-vegetating impacted areas with indigenous erosion control mix to facilitate regeneration of native plant species.
Review Comments

State agencies
45. Maine Department of Inland Fisheries and Wildlife (MDIFW).  MDIFW reviewed the proposal for the RWF in 2006, and the revised proposal for the BNWF in 2007.  In addition, MDIFW worked with the petitioner, recommending pre- and post-construction protocols, and reviewing the results of monitoring.  In 2007, MDIFW stated that most of their comments submitted in 2006 apply to the revised proposal, with the exception of comments applicable to Redington only, such as those regarding the northern bog lemming.  MDIFW stated that the revised petition had supplied most of the clarifications requested, and MDIFW would work with the petitioner to develop post-construction monitoring plans. 
A.  In 2007, MDIFW commented in respect to the BNWF.
(1)  In regard to vernal pools, the petitioner should be required to follow MDEP’s NRPA [Title 38 MRSA, Sect. 480-A, et seq.] Significant Wildlife Habitat Rules for Indentifying Significant Vernal Pools (Chapter 335, Sec. 9) during the final layout and design phases of the project.  If a pool meeting the physical definition of a significant vernal pool is identified, it should either be avoided as recommended in those rules, or further evaluated in the spring to determine if it is a significant vernal pool.

(2)  The importance of post-construction avian and bat monitoring was reiterated.
B.  In 2006, MDIFW commented in respect to the RWF.
(1)  Avian monitoring.  The petitioner consulted with MDIFW since 2002 to evaluate risks to migrating birds, and determine how important the project vicinity is to migrating birds, how many birds fly in the vicinity of the project, and the species involved.  The petitioner’s survey results strongly suggested a low potential for impact to birds as a result of the project.  MDIFW did not request further field studies prior to construction, but asked the petitioner to explain how the spring bird migration data were analyzed. MDIFW recommended that post-construction monitoring protocols and mitigation plans be prepared in consultation with MDIFW staff.

(2)  Bicknell’s thrush.  Although population numbers have declined across its range in eastern North America, this species is not recommended for State-listing as Threatened or Endangered.  Bicknell’s thrush is a disturbance-dependent species living in Maine primarily in high elevation forests, and has been known to use areas such as ski resorts and clear-cuts.  The literature suggests that clearing at high elevations appears not to affect occupancy.  The habitat alteration for the RWF would not have a measurable effect on the population of Bicknell’s thrush in the area.  Any concern for this species is related to the timing of construction.  Blasting and road building should occur in late summer, after the young have fledged, and forests should be cleared before the breeding season.

(3)  Bats.  Bat studies were not recommended by MDIFW when the studies for the RWF were being conducted because at that time large bat kills at wind farms had not been documented.  However, little bat activity occurs in the RWF vicinity, and the rotor swept area would be above any bat activity areas.  No changes to the development plans are necessary.  
MDIFW added the eastern small-footed myotis (federally listed Species of Special Concern proposed for Special Concern (S3) status in Maine) to the petitioner’s list of species likely to occur in the general vicinity of the project.
(4)  Maine Audubon Society (MAS) avian and bat monitoring protocol.  MDIFW staff co-authored, edited, and provided technical and policy guidance for the MAS’ stakeholder groups’ draft pre- and post-construction avian and bat monitoring protocols for evaluating wind power projects.  MDIFW noted that while the technical merit of the document has been acknowledged, group consensus is lacking as to its application.  The petitioner’s studies pre-date the MAS protocols by three years, and knowledge gained from these studies contributed to the development of the protocols.

(5)  The Northern bog lemming habitat found on Redington would be adequately protected by avoiding the area as proposed by the petitioner.
(6)  Fisheries.  The brook trout fishery in Nash Stream, Stony Brook, Caribou Pond, and the South Branch of the Carrabassett River are the primary areas of fisheries concern.  The proposed erosion and sedimentation control plan is comprehensive, and the impact would be low if the measures proposed are followed.  Transmission lines should be located away from streams to minimize floodplain impacts, cross streams where they flow though valleys to reduce clearing of the tree canopy in the stream buffer.  Stream buffers should exceed the LURC standard of 75 feet, and in subalpine areas the in-stream work window should be narrowed to from July 15 to September 1.
(7)  Large mammals.  No impact to Canada lynx is expected.

46.  Maine State Soil Scientist.  The State Soil Scientist reviewed the petition in 2006 and in 2007, and also worked with the petitioner over an extended period of time, including several years prior to submittal.
A.  In 2007, statements regarding construction techniques proposed and the suitability of mountain sites for development were made by the State Soil Scientist.
(1)  The site of the BNWF is similar to any other mountain site proposed for development in western Maine in respect to hydrologic and soils limitations, and would have the same issues needing to be addressed. All projects would have site-specific differences that would be reviewed in more detail as a part of a Final Development Plan.

(2)  Because roads are the only way to access wind power sites, road locations offering the least severe soil and hydrology limitations are recommended.

(3)  The State Soil Scientist stated for the record that AMC’s interpretation (as described in its pre-filed testimony) of his comments was incorrect, that he does not have a greater or lesser concern for constructing a wind farm on Black Nubble than he does for construction a wind farm on Kibby Mountain, and that he now has a level of comfort with the road-building techniques proposed for both projects. 

(4)  The proposed “tool box” approach for erosion/sedimentation control and for maintaining hydrology is appropriate.  In mountainous areas, this approach is important because it will allow on-site adjustments during construction to measures used and to the road alignment, in addition to the measures indicated on the engineered plans.  An on-site inspector with the appropriate background should be employed during construction.
(5)  Although in general sense the soils in mountainous areas would not be considered suitable for road building, the techniques proposed for the BNWF would adequately address site limitations and serve to maintain the natural mountain hydrology. 

B.  In 2006, concerns for alteration of the hydrology on slopes due to road construction and for winter road construction were expressed by the State Soil Scientist, as follows:
(1)  Road construction on steep slopes in high elevation areas and under frozen conditions will be very difficult and is generally not advisable.  However, because road construction on steep slopes is necessary to provide access to the site, and road construction under frozen conditions may be necessary to meet the proposed schedule for bringing the project on-line, the limitations could be overcome, but it would be costly.

(2)  The “tool box” approach to erosion control and stormwater management for road construction was prepared by the petitioner at his request.  This approach would be applied by the contractor during construction with guidance by a trained, erosion control/stormwater professional on-site at all times, would cost more than the standard approach used for road design, but would allow greater control to properly implement the various measures needed to maintain hydrology on slopes and to minimize impacts.

47.  Maine Department of Environmental Protection (MDEP).  Prior to 2004, MDEP prepared to review jointly with LURC the entire wind farm proposal.  In 2004, MDEP’s statute was changed to limit its review to the three mile-long portion of the 115 kV transmission line located in Carrabassett Valley.  MDEP reviewed this portion of the project under the Site Development Law and the and under the Natural Resources Protection Act (NRPA) [reference MDEP permit #L -22691-L3-A-N and #LL-22691-TN-B-N, issued May 24, 2007].  MDEP did not submit additional review comments to LURC staff in 2007 in regard to the proposed BNWF.  In 2006, MDEP commented on the RWF, as follows:  

A.  To provide technical review to LURC, MDEP reviewed the entire project in respect to road design, and recommended several changes:  use of surface treatments on steep slopes, various stormwater management techniques, and other provisions to assure that road construction on steep slopes and in seepage areas would be properly handled.  Winter road construction was not recommended. 

B.  Regarding phosphorus control, MDEP’s biggest concern was that natural drainage paths be mimicked.  The project would meet its phosphorus allocation. 

48. Maine Public Utilities Commission (MPUC).  The MPUC staff did not take a position on either the RWF in 2006 or the revised proposal for the proposed BNWF in 2007, but instead made generalized comments on “the general state of the electric system in Maine and New England, the need for new diverse generation resources in the region, and the characteristics of wind power as it relates to system stability and reliability.”  
A.  In 2007, MPUC staff commented:

(1) The general state of the electric system in Maine and New England, the need for new diverse generation has not changed since 2006, and the need to develop new diverse generating sources remains crucial, for the reasons cited in the summary of PUC’s 2006 comments, below.
(2) The BNWF is consistent with long-standing State energy policy, including that found in the 2000 “Electric Restructuring Act” requiring that Maine produce at least 30% of its electricity from renewable or efficient sources; the 2003 “Maine Wind Energy Act; the 2006 “Act to Enhance Maine’s Energy Independence and Security”; and the April 9, 2007 Maine Energy Council report.    
(3) Most recently, in 2007, legislature enacted “An Act to Stimulate Demand for Renewable Energy, amending Maine’s portfolio by adding a mandate that specific percentages of the electric supply come from new renewable sources, up to 10% by 2017.  This law was intended to promote new resource development such as the BNWF. 
B.  In 2006, MPUC staff commented: 

(1) New, diverse generating sources, such as wind power, in Maine and New England are crucial to reduce the region’s dependence on fossil fuel generation, reduce electricity costs and price volatility, and enhance the reliability of the system. 

(2)  Sixty percent (60%) of the New England electricity market is currently dominated by natural gas and oil-fired generation.  As a result of several factors, including the increasing costs of natural gas, electricity prices have been rising.  The addition of non-gas power sources will drive the price of electricity down by setting a lower daily clearing price, and also by driving down the price of natural gas.  

(3)  Because wind power is an intermittent source, the availability of the power generated cannot be predicted in advance.  Wind power facilities are somewhat less valuable than other types of generators that produce power consistently.  However, the expected amount of new wind power facilities is not likely to be a problem in this regard, but is more likely to improve system reliability. 

(4)  Transmission congestion is not a serious issue for the RWF.  An explanation of the way the energy market works under deregulation was provided. 

(5)  Although Maine is presently a net exporter of energy, development of diverse generation facilities is crucial to the economic needs of the State.  Windpower in general, and the RWF in particular, would be a benefit to the State’s energy future and the reliability of the grid; and would be a substantial step toward meeting the States’ goal to increase energy produced by renewables by 10% by 2017.

49. Maine Office of Energy Independence and Security (OEIS).  OEIS did not submit additional comments on the 2007 proposal for the BNWF.  In 2006, OEIS offered its perspective on the petitioner demonstration of need for the RWF, and summarizing several recent reports to show that, from an energy perspective, the region needs to increase energy conservation, lower demand, and develop new low cost fuels, including wind.  OEIS commented as follows:  

A.  In 2001, the New England Governors and Eastern Canadian Premiers signed an historic agreement to reduce greenhouse gas emissions to 1990 levels by 2010, to 10% below 1990 levels by 2020, and over the long term to levels sufficient to avert the threat of climate change, up to 75%.  In 2003, Maine enacted climate protection legislation establishing the same goals.  While it is not possible to quantify the percentage of the State’s goal that would be achieved by the RWF, but it would be a significant first step.  

B.  Transmission congestion is not a serious concern for the RWF.  
C.  Wind power is one of the best options for meeting the State’s energy policy (Governor’s Energy Bill, L.D. 2041).  
D.  The introduction of wind power into the State’s electrical system would provide economic benefit.

50. Maine Natural Areas Program (MNAP).  MNAP commented on the proposal for the RWF in 2006, and again on the proposal for the BNWF in 2007.
A. In 2007, MNAP noted, in response to reviewing the proposal for the BNWF, that the Fir-Heart-leaved Birch Sub-alpine (S3) natural plant community is present on approximately 300 acres of Black Nubble Mountain in areas above 3,000 feet in elevation.  Much of this community has not been subject to recent disturbance, with the exception of the clearings for the meteorological towers, with most of the stand ranging from approximately 50 to 100 years old.  The stand was rated as “good to fair”, based largely on size.

(1)  Every should effort be made to keep cleared areas to a minimum.  The development plan should include demonstrations of disturbance minimization, erosion control, off-site disposal of construction debris and cleared vegetation, post-construction control of access to the site by ATVs and off-road vehicles, invasive plant control, and a restoration plan for the design, construction, and management phases of the facility.

(2)  The development plan should also include frequent site inspections including MNAP staff to protect the integrity of the site.
B.  In 2006, MNAP reviewed the proposal for the RWF and advised that because soils and vegetation are slow to recover in alpine habitats, any inadvertent impacts to should be avoided by setting limits for disturbance zones adjacent to construction zones.  An erosion control plan for long-term prevention of erosion should be required.  Where possible, roads and transmission lines should follow existing routes to minimize fragmentation.  A restoration plan should be required after decommissioning, or if the project is not completed.  A fund should be set up to cover the cost of restoration.

51. Maine Bureau of Parks and Lands (BPL).  In 2006, BPL reviewed the Visual Assessment section of the petition for the RWF, noting that there were no photo-simulations showing the view from Bigelow Ridge where there is a clear view of the project area from the Appalachian Trail (AT).

52. James F. Palmer, LURC expert witness.  An independent landscape architect/visual assessment consultant, James F. Palmer, was contracted by LURC staff to review the petitioner’s Visual Assessment in 2006 for the RWF.  For the 2006 public hearing, Mr. Palmer submitted testimony, as summarized below:

A. No alternative sites were included in the petitioner’s visual assessment, which made it impossible to tell if this is the best site, or if other arrangements on the site would have significantly less impact.

B.  When viewed at sufficient distance, the RWF would not interrupt or block views. At a closer proximity, the RWF would be prominent in the landscape because of scale.  
C.  The color, form and scale of the RWF would contrast with the surrounding landscape.  However, contrasting lines are minimized by the placement of the turbines along the ridgelines, and by uneven spacing.

D.  Although each would not be seen in proximity to the other, the RWF would be comparable in scale to the Saddleback and Sugarloaf ski resorts.

E.  The typical distance zones used by the U.S.D.A. Forest Service are difficult to apply to wind turbines because of scale.

F.  The petitioner’s visual assessment assumed very good atmospheric conditions when the turbines would be the most visible.  Because of the narrow width of the towers and blades, at approximately 8.5 miles the wind farm would not be easily recognizable or evident, regardless of height, due to the limitations of visual acuity.

G.  Both hikers and skiers value panoramic views.  However, the effect of the view of the RWF on recreational experience is not easily described and not uniform.  The filtered views of the RWF along the AT would not be particularly noticeable.  The open views from high points would be more of a consideration, but it is difficult to determine the nature of hikers’ appreciation of landscape features.
Federal agency comments (for National Park Service, see Paragraph #56) 

53. Federal Aviation and Aeronautics Commission (FAA).  The petitioner worked with the FAA to determine the types of lighting on the turbines that the FAA would require.  Information regarding the lighting scheme for the RWF was submitted with the proposed Preliminary Development Plan in 2006 and the June 2, 2006 Response to Agency Review Comments.  In the 2007 revised petition for the BNFW, the petitioner submitted the down-sized lighting plan in which only seven of the 18 turbines would be lit.   
54. U.S. Army Corps of Engineers (ACOE).  The ACOE reviewed the 2006 proposal for the RWF, and submitted comments to LURC staff.  In 2006, after review of materials submitted by the petitioner and Intervenors for the public hearing in respect to the wetland impacts associated with the RWF, and a formal screening of the project as a Category Two Programmatic General Permit, ACOE stated it was considering issuing a permit for the wetland impacts.  In 2007, ACOE did not submit additional comments on the revised proposal for the BNWF because it had issued a Section 404 permit for the 0.31 acre of permanent wetland impact associated with the project on May 1, 2007.
55. U.S. Department of the Navy. The petitioner has been in contact with Navy personnel for several years regarding the proposal for a wind farm at this location, but when contacted in 2006 by LURC staff during the review of the RWF, the Navy declined to make any statement about the proposal.  No attempt to contact the Navy in regard to the proposed BNWF was made by LURC staff in 2007.
National Park Service (NPS)

56. NPS participated in the proceedings for Zoning Petition ZP 702, opposing the RWF in 2006 and the BNWF in 2007.  The basis for the opposition was objection to the proximity to the AT, and the resulting scenic impact.   

A.  In 2006, NPS testified that the RWF would be located 1.1 mile from the trail at the closest point, and would frequently be visible along a stretch that is approximately 4 miles from the RWF.  NPS asserted that at a distance of 2 miles or less, the RWF would dominate the landscape.  
B.  NPS stated that it has not opposed other wind power projects because they have been proposed at distances greater than 4 miles from the AT.  NPS also stated that it does not suggest that an 8 mile wide no-development zone be created along the AT corridor.  NPS’ position is that the scale of the proposed BNWF in conjunction with the site’s proximity to the AT is unacceptable because of unmitigatable visual impacts and the alteration of the perception of remoteness along this stretch of the AT.  NPS asserted that the proposed turbines would be taller than any other structure in Maine. 
(1)  NPS asserted that viewpoints are the most important places on the AT, and viewpoints would be impacted by the proposed BNWF.  Most of the other development in the vicinity of the project is thousands of feet below hikers on the AT, enhancing the sense of remoteness.  In contrast, NPS asserted that the turbines would be at approximately the same elevation as hikers on the AT.  
(2)  NPS argued that the petitioner did not recognize the status of the AT as a National Scenic Trail and unit of the National Park System, and did not take into account the significance of the AT in its visual assessment.  NPS provided background information on the history of the AT; the management of the AT in Maine by ATC and MATC, among others; and a summary of NPS and ATC management policies.  NPS asserted that LURC’s rules and CLUP are consistent with those policies, as evidenced by the approximately 500 ft. wide (P-RR) Recreation Protection Subdistrict protecting the AT corridor and the goal and policies of the CLUP to “conserve and protect the values of high mountain areas from undue adverse impacts.” 
NPS noted that the Appalachian National Scenic Trail is a congressionally designated Scenic Trail. The remote mountains of western Maine are among the wildest and most beautiful sections of the Appalachian National Scenic Trail. With these remote and undeveloped lands becoming scarce, recreational and scenic values of this limited resource are at an all-time high.
(3)  NPS also quoted from the 1973 Maine Trails System Act, which states that the Maine Trail system “[B] provides for the appreciation of natural and primitive areas and for the conservation of significant scenic, historic, natural or cultural qualities of the areas through which the trails pass and offering primarily the experience of solitude and a self-reliance in natural or near natural settings.  Rights-of-way and buffer areas may be established and maintained to further that experience, and no use of development is permitted that threatens the primitive character of the land.  The Appalachian Trail is included as a primitive trail in the Maine Trails System Act.”
(4)  NPS contended that wind power is not appropriate for the Western Maine mountains, and that Maine should develop siting guidance prior to decisions being made on wind power projects to eliminate controversy.  The AT should be given special emphasis by LURC because of the public benefit and its importance to its public management groups (i.e. MATC and ATC).

(5)  NPS asserted that because no alternative sites for the wind farm were evaluated in the petition, it could not determine if a more suitable location for the BNWF is available. 

(6)  Erik Crews, a landscape architect/scenery management specialist with the U.S. Forest Service in North Carolina, testified in 2006 and 2007 in support of NPS’s opposition to the wind project.  Crews reviewed the visual assessment section of the petition and presented expert testimony, testifying that the 34 mile section of the AT between Route 4 and Route 27 (i.e. “the study area”) provides a backcountry hiking experience, that the wind project would impact the backcountry hiking experience along the AT, and that as a general rule remoteness is undermined by “man-made alterations of the landscape.”  Crews asserted that the “natural-appearing” views along this stretch of the AT create a sense of remoteness. 

(a)  Crews referred to LURC’s Chapter 10 standards in Section 10.25,D, which call for “preserving the natural character of the ridgeline” and asserted that this could not be done if the proposed wind farm were constructed because the natural character along the AT would be altered.  Crews further asserted that the project would “block or interrupt the view” because it would break visual continuity. 

(b)  Crews testified that the U.S.D.A. Visual Management System (VMS), developed by the U.S. Forest Service, and used for assessment in national forests, national parks, and along the AT, is the most widely accepted methodology of visual assessment.  Applying this methodology, Crews’ determined that the BNWF would be an “unacceptable modification” to the landscape.  

(c)  Crews used computer-generated images and explained that such simulations require “no intermediate data processing or artistic interpretation.” 
(d) Using the VMS to inventory the AT viewshed, Crews concluded that the proposed wind farm would not meet the applicable Visual Quality Objectives (VQO), the CLUP, or LURC rules due to the introduced elements’ excessive or extreme contrast within the context of the characteristic mountain landscape.
 (7) NPS expressed concern that the Maine Historic Preservation Commission (MHPC) had not consulted NPS regarding the proposed RWF’s effect on historic resources, questioned if the initial concerns raised by MHPC had been addressed, and believes that a full cultural resource review should be done under Section 106 of the National Historic Preservation Act.

(8)  NPS also raised concerns similar to those raised by Intervenors ATC, MATC, and MAS (see Paragraph #57).
Intervenors 

57.  Opposing Intervenors:  Appalachian Trail Conservancy (ATC), Maine Appalachian Trail Club (MATC) Maine Audubon Society (MAS), and Appalachian Mountain Club (AMC). The Opposing Intervenors (OI), consolidated as a group for the purposes of the public hearings in 2006 and 2007, opposed the proposed rezoning for the RWF in 2006, and in 2007 opposed the revised proposal for the BNWF.  

A.  In 2006, the OI submitted the following testimony in regard to the RWF.

(1)  Consistency with the CLUP.  The OI cited excerpts from the CLUP, and asserted the following: 

(a)  The need for protection of resources at the RWF site outweighs the need for the wind farm (CLUP, Broad Goals, p. 134).  Wind power should only be sited in areas having relatively low competing natural values.  The CLUP (p. 140) states the Commission should “guide proposals for major new waste disposal and similar facilities to locations on the fringe of the jurisdiction that have good existing road access, low natural resource values, and are separate from incompatible land uses.” The CLUP (p. 40) also states that the “focus of the zone is the resource, not the energy that can be produced by it.” 

(b) The project area is unsurpassed in Maine for high mountain hiking, and the views from the AT are “some of the grandest vistas of mountain, forest and lake landscapes in the eastern United States”.  The U.S. Navy SERE facility abutting the project site underscores the remoteness of the site, and ensures it will remain relatively undeveloped.  Because other mountain areas have been developed, it is more important for this area to remain undeveloped.

(c) The RWF would diminish the scenic quality of the AT, and the project cannot meet the policies in the CLUP for protection of scenic resources or the provisions of LURC’s Scenic Character standards in Section 10.25,E,1 of the Commission’s Land Use Districts and Standards.

(2) Demonstration of need.  The OI asserted that the petitioner had not demonstrated the need for the proposed RWF, citing LURC’s guidance document “Clarifying the Rezoning Criterion of Demonstrated Need.”  Also, because the petitioner did not supply the raw wind data used to evaluate the project, the claimed energy benefits could not be independently assessed, and therefore the petitioner failed to meet the “best reasonably available site” criterion in the D-PD Subdistrict rules (Section 10.21,G,8,b(3)).  

(a)  The petitioner did not provide substantial evidence of reduced emissions. Direct impacts to natural resources by the RWF would not be mitigated by reduced air emissions.  Mercury would not be reduced because generation by natural gas would be the most likely energy source to be displaced (see testimony of FWM expert Hewson, Paragraph #58).
(b) The OI noted the opposition to the project in the local community.

(3) Preliminary Development Plan.  Although not required by Section 10.21,G,8,a of the Commission’s Land Use Districts and Standards, the OI argued that a more accurate and detailed assessment should be presented at the Preliminary Plan stage, not at the Final Plan stage.  The Preliminary Development Plan did not supply sufficient detail on the impacts of the project.
(a) The petitioner has not provided for a substantially equivalent level of protection in the proposed D-PD Subdistrict.  The RWF would have impacts comparable to activities allowed by special exception in a P-MA Subdistrict, which would be allowed only if no alternative site were “reasonably available” (reference Section 10.21,G,8,b(2)).

(b) OI questioned whether the RWF site was the “best reasonably available site” (reference Section 10.21,G,8,b(3)).  OI conceded that the wind resource is probably of sufficient strength at the site, but objected because it could not be independently verified, or compared to other sites because the raw wind data were not supplied, nor were detailed comparisons to other sites given.  OI also noted that the RWF site has steep slopes and the proposed road building would be challenging.  OI argued that the RWF site has higher natural resource values than any other wind farm site in the Northeast.  

(c) OI pointed out that ATC and NPS have not opposed other wind power facilities in the past, even those relatively proximate to the AT, because none had the significant adverse impacts of the RWF.  

(4)  Visual impact.  The OI’s (specifically, Intervenor MATC) visual expert, Jean Vissering, disagreed with the petitioner’s assertion that there would be no “undue adverse effects” with respect to visual impact because petitioner had gone to “great lengths to minimize visual impacts.”  Vissering asserted that a full analysis of alternative locations (although not required under LURC’s rules) is needed to demonstrate impacts have been minimized to the greatest extent possible.  

(a) OI objected to the visual impact of the RWF because it would adversely affect several public resources:  the AT, Bigelow Preserve, and Mt. Abraham.  Vissering asserted that both the day and night views from the AT would be significantly harmed by the proposed wind turbines.

(b)  ATC characterized the CLUP (p. 74) as expressing “significant concern” about the impacts of ski resorts on mountain resources, and asserted that the RWF would have a far greater impact.  Other than the tower at the summit of Sugarloaf Mountain, the Sugarloaf Ski Resort is only visible from one viewpoint on the AT; and the Saddleback Ski Resort is only visible along a 0.2 mile section of the AT.
(5) Seepages and hydrology.  OI’s amphibian expert testified that, regardless of time of year, the road construction would impact mountainside seepage areas and the hydrology would be significantly altered.  Because amphibians use seepage areas, their habitat would also be impacted. 

(6) Wetlands and streams.  OI’s wetland expert visited the project site, and testified that the petitioner under-reported wetlands and streams in the project area, based on his observations.  Several small wetlands at the summit of Black Nubble not identified by the petitioner were found, and stream crossings were not included in the petitioner’s wetland impact assessment.  The RWF would impact more than nine acres of wetland if both the “direct” and “indirect” impacts are combined.  Finally, the wetland determinations made by the State Soil Scientist at the site were not complete because only a small portion of the site was visited.

(7)  Avian impacts and Bicknell’s thrush.  MAS criticized the petitioner’s avian surveys, asserting the following:

(a)  The avian passage rate appears to be the highest ever recorded. Also, the petitioner did not properly assess the altitude at which the birds fly.  

(b)  The total avian count was underestimated by 25% because the earliest portion of migration was not surveyed.

(c) The area of the project that birds would fly over, and the number of birds likely to be in the rotor swept area, were incorrectly assessed:   3,200 birds could be in the rotor swept area per migration, and all potentially could be killed.


(c) 136 acres of Bicknell’s thrush habitat would be destroyed by the RWF, and the project area would not be habitable for 8 to 10 years.  The comparison of the project to a ski area is not correct, and the study cited by the petitioner is not pertinent.
(d) There have been no studies of the effects of wind power on Bicknell’s thrush:  the male is at risk of collision with the rotors during its courtship flight.

(8)  Northern bog lemming.  OI observed that the Northern bog lemming is listed as Threatened (S2) in Maine.  Although the access road on Redington would not be within 250 feet of the known lemming habitat, the road could still impact possible habitat.  OI’s expert asserted lemmings may use also upland areas as well as the high elevation forested wetlands it is known to inhabit.


(9)  State-listed species and natural communities.  Although seven State-listed species occurred within the project area, OI believed the RWF could potentially impact as many as 18 listed species.  Also, 136 acres of Fir-Heart-leaved Birch Subalpine Forest (S3) on Redington and Black Nubble would be cleared for the roads and turbines.

(10)  Habitat fragmentation.  Intervenor AMC identified Redington and Black Nubble as part of a 21,200 acre roadless area above 2,700 feet in elevation.  The RWF would require clearing more than 300 acres of vegetation in this area, much of which would not be revegetated.

(11)  Road construction.  OI’s road expert asserted several disadvantages of winter road construction: (a) removal of surface materials that cannot be re-used as fill to a depth of 4 to 6 feet; (b) equipment may break down; (c) drainage features cannot be installed; and (d) high cost, especially at high elevations.  The “tool box” approach to erosion and sedimentation control proposed by the petitioner was also criticized, assuming that site-specific information would not be provided.  Finally, the road expert stated that the needed steps to plan and design the roads have not yet been taken.

(12)  Title, right, or interest.  OI asserted that the petitioner has not demonstrated adequate title, right, or interest in the project area.  

(a) The IP Road option agreement held by the petitioner does not allow for the road to be upgraded, and expired on March 1, 2006. 

(b) The lease agreement for the additional 15 acres on Redington was not submitted.  The petitioner should submit evidence that there are no wetlands in the lease area; a road is feasible there; and there would be no blasting, in keeping with the petitioner’s testimony.

(13)  Financial capacity.  OI asserted that the petitioner had not adequately demonstrated financial capacity.  Although Edison Mission Group’s (EMG) letter stated it may fund the project, EMG also may abandon the project after permits are obtained.  The petitioner provided no evidence of its own financial capacity.

(14)  Fire risk.  ATC expressed concern about the risk of fire in a turbine due to a lightning strike, citing several news articles about fires in wind turbines, and asked how such a fire would be fought at the RWF site, especially in winter.  

B.  In 2007, the OI expressed opposition to the proposed BNWF, submitting the following testimony:
(1)  Demonstration of need [12 M.R.S.A. §685-B(4)].  OI asserted that considering the need for renewable energy; the natural, recreational, and scenic values of this site and area; and LURC's policy that all mountain sites should not be developed, the BNWF site fails to meet the "demonstration of need."
(a)  OI asserted that the evidence falsely suggests the project would not have a demonstrable, long-term benefit by reducing SO2, NOx or mercury emissions.  In Maine, the most likely energy resource to be replaced by wind power is natural gas.  Natural gas power plants emit little or no SO2 or mercury.  Although the BNWF may result in reductions of NOx by replacing natural gas, the current regional and national cap and trade systems for NOx will result in credit(s) being sold and used at another time.  OI cited the National Academy of Sciences 2007 report on the impacts of wind power as supporting this conclusion.  

(b)  OI claimed the BNWF is not needed because other existing, permitted, or planned wind power projects have the potential to exceed Maine's goal of 10% renewable energy by 2017.  For wind power alone (excluding other renewables such as biomass, hydrokinetics, hydropower, and tidal) there is already 50 MW in operation, 189 MW currently undergoing permit review, and over 600 MW in the planning phase.  Also, Maine’s generation of electricity presently exceeds its use by about 50%, and the State is currently meeting its Renewable Portfolio Standard.

(c)  OI challenged the relevance of global and state-wide need to this proceeding, asserting that “need in the community or area” does not mean need on the planet, the nation, or the State.  The CLUP states that LURC’s role in air quality is currently limited to ensuring that projects comply with state and federal air quality laws and standards (CLUP, pp. 23-26).
(d)  The preservation of the Fir Heart-leaved Birch Forest community also needs to be considered.  AMC believes that subalpine forests might have intrinsic value as long-surviving refugia (“islands in the sky”) that should be preserved as resilient gene pools in case the low elevation balsam fir forests of Maine are affected by climate change.  This community on Black Nubble is not insignificant, is ranked S3 by MNAP, and at 300 acres is the 11th largest of 18 documented examples in Maine.  

(2) 
Consistency with the Commission’s Comprehensive Land Use Plan (CLUP).  The OI contended that the proposed BNWF is inconsistent with the Commission’s broad goals (CLUP, p. 134) and principle values (CLUP, p. 114).
(a)  Broad goals.  The proposed BNWF is not “based on the principles of sound planning” because sufficient information on which to base a decision was not included.  The bird and bat migration studies do not meet the current industry standards, the engineering plans lack the information necessary to assess the cut-and-fill required, and the alternative site analysis was inadequate and out-of-date.  The “separation of incompatible uses” was not ensured because the proposed BNWF would be incompatible with and in close proximity to a wild, remote, and spectacular section of the AT.  The proposed BNWF would not “conserve, protect and enhance the natural resources of the jurisdiction”, but instead would have an undue adverse impact on primitive recreation and wildlife habitat.  The proposed BNWF would be located within an “area[s] of the jurisdiction having significant natural values and primitive recreation opportunities.”  Wind turbines on Black Nubble would visually impact the AT.  OI cited numerous superlative values of the Western High Mountains region, and asserted that Black Nubble is an integral part of this region.  OI also noted that the BNWF would be contiguous with the 12,000 acre U.S. Navy SERE property (considered by the U.S. Fish and Wildlife Service for a wildlife refuge); and nearby protected lands, including the AT corridor, Mt. Abraham, and the Bigelow Preserve.  The CLUP (p. 59) states, “In light of the limited supply of mountain resources and their value, it is unlikely that all such areas will be considered suitable for rezoning and associated development by the Commission”.  OI argued, “Surely Black Nubble is part of that limited supply of mountain resources which is not suitable for rezoning.” 
(b) Principal values.  Remoteness is noted in the CLUP as one of the principle characteristics of the jurisdiction.  OI asserted that the proposed BNWF would be in the core of one of the most remote and scenic high mountain areas in the northeastern United States, and would do great harm to the remote character of the Western High Peaks region.  While Redington Township is adjacent to the organized Town of Carrabassett Valley, it is buffered by the Crocker and Redington Pond Ranges, and is otherwise surrounded by unorganized townships.  The development cited by the petitioner as evidence of the developed nature of the region is limited, or at least 6 miles from the project.  OI contended that the CLUP (p. 74) expresses concern for the visual impacts of the Saddleback and Sugarloaf Ski Resorts on the AT, which would be much less intrusive on the “AT experience” than the proposed BNWF.

(3)  The OI asserted that the following specific goals and policies of the CLUP do not support the petition:
(a)   Energy Resources, Policy #2 (CLUP, p. 136):  “Prohibit energy developments and related land uses in areas identified as environmentally sensitive where there are overriding, conflicting environmental and other public values requiring protection” 

(b)  Mountain Resources, Policy #14 (CLUP p. 138):  “Identify and protect high mountain resources with particularly high natural resource values which are not appropriate for most development.”

(c)  Special natural areas.  “Identify and protect natural areas that possess unique physical features, or which serve as habitat for rare, threatened or endangered species or representative plant communities (CLUP, p. 138).”  OI pointed out that Black Nubble contains the 11th largest of 18 Fir Heart-leaved Birch Forest communities in the State, that the MNAP called it in “pristine” condition, and that it abuts one of the largest nearly intact late succession forests in Maine, giving Black Nubble additional ecological integrity. 

(d)  Wildlife and fisheries resources.  OI noted that a Commission policy is to “protect wildlife habitat in a fashion which is balanced and reasonably considers the management needs and economic constraints of landowners,” and “encourage management of fisheries and wildlife resources to maintain their habitats, diversity, and populations.” (CLUP, p. 139)
(e)  Scenic resources.  OI noted that a Commission policy is to “regulate land uses generally in order to protect natural aesthetic values and prevent incompatibility of land uses.”
(CLUP, p. 139)
(4)  Consistency with the Commission’s Land Use Districts and Standards.  The OI asserted the petitioner has not demonstrated the proposed location is the best reasonably available site.  The alternative site analysis presented by the petitioner is 15 years out of date, and does not reflect current technical, economic, or environmental conditions.  The location of the BNWF site, the level of impact to significant natural resource values, including proximity to the AT, clearly indicate it is not the best reasonably available site.
(a)  The analysis addresses issues of economic viability (distance to transmission capacity, etc.), but does not describe environmental or scenic factors influencing the site selection, ignores conflicts with environmental and scenic resources, and does not establish adequately how the proposed BNWF would avoid or minimize environmental concerns relative to other sites.

(b)  The petitioner claimed mountain sites to be more viable for commercial wind development than coastal areas, but only conducted a cursory consideration of coastal sites, despite high wind resource and closer proximity to transmission capacity.

(c)  OI contended “It is arguable that [Black Nubble] is the worst site of any proposed for wind power development in New England.”  Since the petitioner purchased the BNWF parcel in the late 1990’s, lower elevation sites that may have less environmental, recreational, and scenic impact have been found by other developers, which contradicts the petitioner’s  argument that Black Nubble is the only reasonably available site.

(5)
 No Undue Adverse Impact on Existing Uses, Scenic Character and Natural and Historic Resources. [12 M.R.S.A. §685-B(4), and Section 10.25.E of the Commission’s Land Use Districts and Standards]
(a)  Fir-Heart-leaved Birch Forest Community.  The proposed BNWF would fragment and degrade a Fir–Heart-leaved Birch Subalpine Forest community (S3) that AMC considers to be an old growth forest.  AMC cited MNAP as commenting that the community is in "pristine” condition.  AMC further noted that Black Nubble is the 11th largest of 18 examples in MNAP’s database, and that the value of this community is enhanced by being contiguous with the larger area of late-successional forest on the U.S. Navy SERE parcel, contiguous with the forest between Saddleback Mountain and Redington and Crocker Mountains. 
(b)  Habitat fragmentation.  Although Black Nubble does not meet the criteria for inclusion in the large roadless area mapped by AMC, they disagree with the petitioner’s assertion that Black Nubble “is not located within a large and contiguous unfragmented forest”.  The roads for the BNWF would have a fragmenting effect disproportionate to the acreage affected due to the linear nature of the disturbance and the large amount of permanent edge created, a conclusion supported by the 2007 National Academy of Science (NAS) report on the impacts of wind power.
(c)  State and federally listed species.  OI claimed that the petitioner’s surveys were limited, noting as evidence that after several years of study the petitioner failed to record Bicknell's thrush, but in several days of survey NRCM’s expert recorded this species on the site.  OI asserted that 18 state-listed species may use portions of the project area, and all should be considered as being impacted.  The impacts to these species, together with the other impacts to wildlife and wildlife habitat, represent an undue adverse impact.

(d)  Migratory birds and bats.  OI argued that forested ridges have been identified as higher risk sites for migratory birds and bats.  MAS asserted that the BNWF site has the highest ever recorded avian passage rate of any wind power facility in North America (radar showed 1,472 “targets”/km/hour in during one of the periods of avian survey).  OI further asserted that adjustments to the passage rate data for insect contamination does not diminish the potential level of impact.  OI also asserted that the petitioner failed to measure altitude at the site.
(e)  Bicknell’s thrush.  OI argued that the risk of collision is substantial for the male during its aerial courtship display because it occurs under low light conditions at the height of the rotors.  The NAS reported western species of birds conducting aerial displays have the highest mortality of any species at wind power facilities.  OI contended that the potential impacts of the BNWF to this species would be disproportionate to the total acres lost because of its dependency on extremely limited habitat.  OI also argued Redington cannot be used as mitigation because: (i) Black Nubble provides core habitat for Bicknell’s thrush; and (ii) Redington has been determined to be inappropriate for wind development by the Commission.

(f)  Visual impact.  OI noted that the BNWF visual impact assessment is an edited version of the report for the original RWF proposal that included Redington, and that the turbine, power line, and road locations on Black Nubble had mostly not changed.  OI contended that the testimony of the petitioner’s visual expert was contradictory, arguing that at the RWF hearing he stated the scenic impacts of a Black Nubble-only project would not be significantly different from the RWF project, but at the BNWF hearings he testified that the impacts of the two projects would be significantly different.
OI also claimed that the petitioner’s visual assessment is based on flawed methodologies that are not accepted visual assessment practices, and do not make sense.  The reduction of the visual impact area to a numerical percentage of the total length of the section of the AT within the study area, and use of the relative height of a turbine depending on distance, are neither credible nor scientific.  The petitioner’s assessment contradicts with the visual assessments of NPS’ expert Crews and OI’s expert Vissering, who utilized recognized methodologies.  Crews used the U.S.D.A. methodology employed by the U.S. Forest Service for federal lands, concluding that the BNWF would be an unacceptable modification to the landscape.  Vissering focused on the project setting in a predominantly undeveloped region with natural-appearing landscape scenery noted by the Intervenors for its remoteness and wild character.  Vissering concluded that because the BNWF would be visible from many sensitive sites, including open alpine public lands with scenic value, the visual impacts of the BNWF would be undue.

(g)  Soil Erosion.  OI asserted that the petitioner failed to prove the BNWF would not cause unreasonable soil erosion, as required by 12 M.R.S.A., §685-B(4)(D).  The project would involve extensive disruption of steep, fragile, high-elevation soils unsuitable for this scale of development (see the comments of State Soil Scientist, Paragraph #46).  Nearly 6,000 feet of road would be constructed on slopes ranging from 33% to 55% above 3,000 feet in elevation.  Over half of the road route and several thousand feet of new power line corridor would be on slopes exceeding 40%, and three of the turbines would lie on a slope greater than 25%.  OI asserted the petitioner has not demonstrated by substantial evidence that there would not be significant soil erosion.

(h)  Mitigation by reduced emissions.  The OI asserted that direct impacts to natural resources by the proposed BNWF would not be mitigated by reduction of air emissions and by refraining from timber harvesting at the site.  OI cited the testimony of FWM expert Hewson (August 2006, see Paragraph #58) contradicting the petitioner’s testimony, asserting that substantial evidence of reduced emissions was not provided.  OI contended that SOx and NOx would be displaced, but not reduced, because of the emissions “cap and trade” program.  CO2 reduction would happen whether the BNWF is built or not because of greenhouse gas reductions projected by the New England Renewable Portfolio Standards.  Because mercury would not be reduced (generation by natural gas would be most likely to be displaced by the BNWF), there would be no benefit to Bicknell’s thrush habitat.  

In 2006, regarding the RWF proposal, OI contended that because the proposed protection of 300 acres was an unspecified area, its value for mitigation could not be evaluated.  In 2007, OI claimed that the private agreement between the petitioner and NRCM to not develop Redington for wind power is not adequate mitigation because it is not a conservation easement, allows for other kinds of development, and does not contain an adequate enforceability provision.

(6)  Decommissioning.  The OI argued that all wind energy projects should include a decommissioning plan, including a mechanism for funding the removal of above ground structures.  They cited that abandoned turbines in western states have caused mortality to migratory wildlife as justification for the need for a decommissioning plan.

58. Friends of the Western Mountains (FWM).  FWM opposed the RWF in 2006 and the proposed BNWF in 2007.  FWM testified in regard to the demonstration of need, claiming the BNWF is not needed to reduce emissions from fossil fuel generating plants, lower and stabilize the cost of electricity to Maine consumers, satisfy Maine’s renewable energy goals, stimulate economic development in Franklin County, or satisfy public support for the project. 
A.  FWM asserted the reduced emissions benefits claimed for the BNWF are unverifiable, and based on rates for all Maine power plants, which may not be applicable.  The specifics of the BNWF, its location relative the grid, transmission congestion issues, and fluctuating output make its operation and when any particular fossil fuel plant would be cut back unpredictable.  In 2006, FWM’s expert, Thomas Hewson, testified that actual emissions benefits could be known only through complex grid system modeling, which had not been performed, and as such the petitioner’s claims cannot be verified.  Maine’s average marginal emissions rates are doubtful indicators of the emissions benefits of the BNWF because it would be located in the Western and Central Maine subarea, which has the highest hydro and biomass capacity of any sub-area with the ISO New England pool.  Also, under certain circumstances power from the BNWF may encounter congestion exiting the Wyman Hydro Export Area and would be likely to displace other renewable power sources, not fossil fuels.  Finally, during the 2007 BNWF hearing, MPUC staff acknowledged it had not seen the BNWF wind data, nor done a study to determine which generating plants would be cut back. Also, MPUC had not verified the emissions claims made by the petitioner.  FWM concluded that the petitioner had not proven the BNWF is needed to reduce emissions.

B.   FWM contended that whether power from the BNWF would reduce the cost of electricity depends on knowing which times power from BNWF would eliminate the top bid in the bid stack, reducing the clearing price for electricity during those times.  Neither a historic analysis of the bid stack, nor wind data to assess how often this would happen were provided by the petitioner.  FWM argued that because energy generated by a wind power project is unreliable and fluctuating, power coming onto the grid at any given time does not mean there will be enough to eliminate the top bid in the stack and reduce the clearing price.  Even if the analysis of wind data and historic operation of the grid were to show that on some occasions the top bid would be eliminated, no information was presented on how often that would occur, or by how much the clearing price would be reduced.  FWM asserted that the petitioner has not proven the BNWF is needed to reduce the cost of electricity to Maine consumers.

C.  FWM asserted that none of the acts and resolutions of Maine’s legislature affirming the desirability of developing wind power in Maine were intended to pre-empt LURC’s laws and statutes.  The most recent of these acts, L.D. 1920, passed in 2007, requires electricity providers to increase electricity from new renewable sources in their portfolios by 1% per year for the next 10 years, but does not require that the new renewable sources be wind.  If no renewable energy is available, or if it is available only at a price that is too high the act also allows providers to satisfy the requirement through the purchase of RECs or by “an alternative payment mechanism”, still to be devised.  FWM concluded that the petitioner had not proven there is a need for the BNWF because of acts or resolutions of the Maine legislature.

D.  FWM argued that the petitioner has not shown the BNWF would produce considerable economic benefits to Franklin County because it has not conducted an economic impact study.  The study submitted in the petition was from Sherman County, Oregon, where the economy depends on a single agricultural crop, and is very different from Franklin County, Maine.  Franklin County’s economy depends on tourism and real estate.  Nothing in the petitioner’s testimony addressed the potential negative impacts of the BNWF on the long-term economy of the area.  FWM submitted testimony from local community business people and leaders, and an economic impact study by the Beacon Hill Institute of Suffolk University entitled “Blowing in the Wind: Offshore Wind and the Cape Cod Economy”.  FWM concluded the petitioner had not proven the BNWF would stimulate economic growth in Franklin County, but the evidence in the record suggests the opposite would be the case.

E.  FWM argued that public support for the project is balanced by the evidence of public opposition submitted by FWM.  FWM further contended that public opinion, especially from those living in the area of the BNWF, is more opposed than in support.  Local community leaders and business people were opposed to the BNWF because it would be harmful to the area’s long-term economy, especially to tourism and real estate values.  FWM gathered signatures from 1,863 full and part-time residents or frequent visitors opposed to the RWF.  At the 2007 public hearing, more people spoke in opposition to the BNWF than in support (34 against, 29 in favor).  FWM argued the petitioner’s claim that most hikers, including AT hikers, support the project, is not true.  Evidence of this was the approximately 200 MATC members at their annual meeting in March 2006 who voted to oppose the RWF.  Finally, FWM asserted that some of the evidence of support for the BNWF testified to by the petitioner is support for wind power in general, not for the BNWF. 
F.  In 2006, FWM also argued the petitioner failed to demonstrate the project would fit harmoniously into the existing natural environment and not have an undue adverse impact on existing uses and resources.

(1)  FWM questioned how many of the jobs created by the RWF would be filled by local residents, and asserted the petitioner would pay inappropriately low property taxes.  The project would provide little economic benefit to Maine because the largest portion of capital investment would be equipment purchased outside Maine.  FWM also questioned if icing on the turbine blades would cause shut-downs or present safety hazards. 

(2)  FWM expert Hewson noted that Maine is a net exporter of electricity; Maine’s Renewable Portfolio Standard (RPS) has already been exceeded.  Hewson asserted the RWF would displace other renewable energy producers such as hydro and biomass in competition for RPS credits; and, based on the petitioner’s output estimates, would consume the majority of the transmission capacity, excluding other projects.  The capacity factor calculated by the petitioner is unusually high and application of a more typical capacity factor shows the output to be significantly lower.  

(3)  Comments from five members of the FWM living in the Rangeley area were submitted, objecting to the visual impact of the turbines and the associated adverse impact they believe the project would have on tourism, recreation, and property values in the area.  

Intervenors neither in support nor opposed to the proposal

59. TransCanada (TC).  Intervenor TC, who is pursuing a wind power project in western Maine (reference Zoning Petition ZP 709, Kibby Twp. and Skinner Twp.), neither opposed nor supported the RWF in 2006 and the proposed BNWF in 2007.

A.  In 2007, TC reiterated its 2006 position that transmission congestion issues, to the extent that they exist now or in the future, will be managed under Federal Energy Regulatory Commission (FERC) congestion management rules and procedures  administered by ISO-NE, and resolved in the marketplace.
B.  In 2006, TC argued that consideration by the Commission of transmission capacity and congestion went beyond the responsibilities of the Commission, and it is inappropriate for the Commission to require the petitioner to demonstrate that sufficient transmission capacity exists to accommodate its proposed output.  However, TC’s request for a ruling to this effect by the Commission Chair was denied in part (see Paragraph #14).  TC also explained the mechanisms of FERC, MPUC, and ISO-NE for evaluating and addressing transmission congestion in its testimony.

TC conceded that the “Section 215” line, which would serve RWF as well as existing biomass and hydropower generators and TC’s Kibby Project, would not have sufficient capacity for full capacity by all the generators, even after re-rating.  In that event, TC explained that during periods of congestion, transmission capacity would be allocated by ISO-NE on an hour-by-hour basis through the bidding process established under deregulation giving the lowest bidder first access.  This process favors low-cost producers like wind and hydropower over natural gas-fired plants.  MPUC and FERC rules encouraging the relief of transmission congestion and development of new renewable generation are likely to result in development of additional transmission capacity.
Intervenors supporting the proposal

60. Natural Resources Council of Maine (NRCM).
A.  Background.  In 2006, NRCM opposed the RWF, but testified  it would endorse a scaled-back 54 megawatt (MW) project on Black Nubble only (the now proposed BNWF), coupled with permanent protection of the Redington parcel.  NRCM states it supports wind power development in Maine as an important part of a collective response to the threat of climate change, but also supports land conservation and protection of areas with significant habitat values and remote resource characteristics.

In 2006, NRCM asserted the petitioner failed to demonstrate that the project would not have an undue adverse impact or that it would utilize the best reasonably available site.  NRCM argued that development on Redington would impact the Subalpine Forest, fragment Bicknell’s thrush habitat, and be an undue adverse impact to the AT.  NRCM noted that Redington is one of only two mountains in Maine with elevations exceeding 4,000 ft. not already protected from development.  NRCM supported locating turbines on Black Nubble because the forests there are already fragmented, are on the periphery of Bicknell’s thrush habitat, and the turbines would be more than three miles from the AT.  NRCM’s expert Jonathan Winer asserted that the scaled-back BNWF would be economically viable:  the RWF would have greater energy output and lower costs per MW/hr than the BNWF, but demand for renewable energy will continue to grow in New England as states work to meet their Renewable Portfolio Standard quotas.  Either the RWF or the scaled-back BNWF could obtain adequate electricity contract rates to be financed.
B.  In 2007, NRCM testified in support of the BNWF, presenting testimony on the demonstration of need, consistency with State energy policy, and public support; consistency with the CLUP and no undue adverse impact; and the “best reasonably available site” criteria [reference Section 10.21,G,8 of the Commission’s Land Use Districts and Standards].
(1)  Demonstration of need.  The proposed BNWF would have a strong customer base.  Regional demand for renewable energy currently, and is expected in the future to exceed supply.  Maine businesses and residents are increasingly interested in purchasing renewable energy generated in Maine.  Currently, approximately 60% of the energy generated in New England comes from fossil fuels.  The proposed BNWF would be a significant source of renewable energy for Maine by generating 142,000 MWh per year, more renewable power annually than 95% of Maine’s 102 hydropower dams.  The Commission’s August 1, 2007 panel discussion on energy issues (see Paragraph #41) explained why wind power is important to the State’s energy and environmental policies.  The Maine Wind Energy Act of 2003 endorsed wind power development, and established the State policy that “its political subdivision, agencies, and public officials [should] take every reasonable action to encourage the attraction of appropriately sited wind-energy related development consistent with all state and federal standards.”
(2)  Public support.  Twenty-three (23) organizations and businesses (representing more than 75,000 members and supporters, 5,000 Maine businesses, 6,000 churches), and 12 Maine colleges and universities have expressed support for the BNWF.  Six major Maine newspapers and by TV channel WCSH-6 have endorsed the BNWF.  This level of public support was reflected in the public hearing.  LURC guidance on the demonstration of need recognizes that statewide support becomes particularly important for projects like the BNWF, which have regional significance.  At the statewide level, support for the BNWF greatly exceeds opposition, and NRCM testified that it is not aware of any Maine energy project having received the same level of public support.
(3) Consistency with the CLUP and no undue adverse impact.

(a) Natural resources.  NRCM testified that there is no evidence to support the idea that Black Nubble is a high mountain resource with “particularly high natural resource values or sensitivity”.  NRCM noted that Black Nubble was not included in AMC’s 2006 testimony on its list of 20 mountains inappropriate for wind power development submitted in opposition to the RWF, but Redington was included.  AMC’s testimony included 32 passages about the extensive natural resource values of Redington, but Black Nubble was only mentioned once.  Black Nubble is not a significant destination for hiking, and is not included in AMC’s Maine Mountain Guide, or “New England Highest Hundred” list.  Black Nubble does not have ecological value comparable to Redington. Black Nubble has a fragmented forest that has been harvested within the last 15 years; and is not a part of the unfragmented/roadless area mapped by AMC.  Unlike the Redington, there is no habitat for the Northern bog lemming on Black Nubble.

NRCM testified that the 64 acres of disturbance from the BNWF would not cause an undue adverse impact on mountain resources.  LURC’s rules allow for timber harvesting in the Mountain Area Protection (P-MA) Subdistrict, which causes a much greater amount of habitat disruption.  Since 1974, LURC has approved 209 permits authorizing harvests of at least 21,373 acres within P-MA Subdistricts, much of which has occurred on or near Black Nubble.  To NRCM’s knowledge, none of the OI Parties objected to the LURC Forest Operations Permit FOP 692 that granted approval to harvest 1,900 acres on Black Nubble.  NRCM expressed the position that if timber harvesting in the P-MA Subdistrict on or near Black Nubble, Redington and other mountains in the Western Mountains area did not cause an undue adverse impact, then neither should the clearing of 64 acres associated with the proposed BNWF.  

(b) Fir-Heart-leaved Birch Forest Community (S3).  NRCM testified that the clearing for the BNWF would impact only 0.07% of the 45,000 acres of known Fir-Heart-leaved Birch Subalpine Forest in Maine.  Furthermore, Black Nubble was not included on the list of Subalpine Fir Communities in Maine in MAS’ 2006 testimony opposing the RWF.  This natural community on Redington was rated by MNAP as one of five “excellent” examples.  MNAP visited Black Nubble in 2007 and rated the natural community there as “BC”, good to fair.

(c) Bicknell’s thrush.  NRCM testified that the BNWF would not pose an undue adverse impact to Bicknell’s thrush, or to any other State or federally listed species.  NRCM stated “the 517 acres of habitat on Redington proposed to be protected from wind power development represents one of Maine’s largest remaining unprotected blocks of habitat over 2,700 ft. [in elevation],” which would establish a significant protected area for Bicknell’s thrush and other species.

NRCM presented expert testimony by Dr. Jeffrey Wells on Bicknell’s thrush, who stated that while the BNWF could possibly eliminate habitat for up to six males, the likely overall impact on this species would be extremely small, and would have an “inconsequential” effect on the species’ survival.  The greatest threats to Bicknell’s thrush come from the loss of its wintering habitat in the tropics, and the impacts to its habitat by global warming and acid rain.  The risk of mortality due to turbine collisions is minimal because Bicknell’s thrush spends the majority of its time between 5 and 20 ft. off the ground.  In respect to collision potential, Dr. Wells concluded that “the number of birds and the period of time in which they engage in [aerial courtship display] is a tiny fraction of the time they are in residence on the breeding grounds.  This fact, coupled with the fact that birds can see and avoid the blades, makes a mortality event from striking a wind turbine blade a very low probability.”  Bicknell’s habitat on Redington is a far better quality than on Black Nubble, and more Bicknell’s have been documented there.  Studies show Bicknell’s thrush inhabits regenerating clear cuts or edge habitats.  Finally, Dr. Wells explained that Bicknell’s thrush might be seen one year and not another on Black Nubble because of annual fluctuations of predator populations, as well as there being fewer individuals and less habitat than on Redington.  

(d)  Protection of Redington.  NRCM testified the hearing record documents that Redington has superior natural resource and ecological features.  The proposed restriction of wind power development on Redington, which NRCM states is privately owned and part of the project site, would be enforceable and permanent.  A preliminary vote by the Commission on the RWF in January 2007 cannot be considered as long-term protection.  In the future, the threat of global warming could trump other considerations, and a future owner of the parcel could potentially return with a two-mountain project, just as the Kibby Wind Power Project is a re-emergence of an old project.  NRCM states its private agreement to provide for the permanent protection of Redington from wind power development would guarantee this site would never be developed as a wind farm.

(e)  Scenic and recreational resources.  NRCM contended that the BNWF would not have an undue adverse impact on existing scenic or recreational uses.  The Black Nubble parcel has traditionally been used for timber harvesting; is not a destination for recreation, and does not have recreational values comparable to Redington.  As one of 14 peaks in Maine above 4,000 feet, Redington has become a destination for hikers.  Black Nubble is less than 4,000 ft. in elevation, has no established trail, is not one of “New England’s Hundred Highest” and is not mentioned in AMC’s Maine Mountain Guide.  NRCM added that under its agreement with the petitioner regarding Redington, there would be continuing public access for traditional uses.
NRCM asserted that while the BNWF would have a visual impact for AT hikers who do not prefer to see wind turbines, project impacts must be considered within the larger context, as well as in respect to on-going environmental harm and habitat degradation due to the use of fossil fuels and the subsequent air pollution.  Removal from the proposal of 12 turbines on Redington would reduce the project size by 40%, and significantly reduce the overall scenic impact.  The closest BNWF turbine would be three times farther from the AT than the RWF; and visible over less than ½ of the view duration.  Several direct views of the project from the AT have been eliminated or substantially reduced (Sugarloaf, Sugarloaf Cirque, and Orbeton Ledges).  NRCM concluded that reducing the size of the project would significantly reduce the overall visual impacts, and that the project as a whole would not cause an “undue adverse impact.”  NRCM used the nine factors used by Jean Vissering, expert witness for OI (see Paragraph #57,A(4))
 for this assessment.  Based on many years of hiking throughout the segment of the AT within the project viewshed, Peter Didisheim of NRCM testified that Spaulding Mountain, Poplar Ridge, and Crocker Mountain are not hiker destination summits.

NRCM opposed NPS’ suggestion that any development 4 to 5 miles (or more) on either side of the AT should be prohibited due to scenic impact.  To do so would create a buffer equivalent to making 1.5 to 2 million acres of Maine off-limits for wind power.  NRCM opposes such de facto zoning because a decision of that magnitude must involve Legislative, and landowner and public input. 

NRCM testified that the project opponent’s sense of “beauty” should not trump all other considerations.  NRCM argued NPS’ and OI’s (i.e. Vissering and Crews) visual impact assessments excluded major existing man-made visual impacts to the landscape that conflict with characterizing the project area as “pristine”; exaggerated the scenic significance and accessibility of brief screened views along the AT; and ignored the substantial reduction to the visual impact by eliminating 12 turbines and related infrastructure on Redington.  Many members of the public who have hiked the AT testified that wind turbines are beautiful and they would be happy to see them on Black Nubble.  NRCM contended that aesthetics should not be the deciding factor in this permitting process, especially because the opposition’s scenic experts have not hiked this full section of the AT, or even been to the majority of the seven locations they created visualizations of.  Based on first-hand experience from  hiking the entire section of the AT within the project viewshed (from Route 4 to  Route 27), NRCM testified that views of the BNWF from Saddleback to Saddleback Jr. would be visible only during a small portion of this stretch.  Most of the AT in this stretch is in the woods, and a hiker would rarely see the BNWF during the hike from Saddleback Jr. to Route 27, a distance of 23 miles.
NRCM noted that most AT through-hikers do not hike the side trails to Mount Abraham or Sugarloaf; the view from the Spaulding side trails is highly filtered by trees; and the Crockers have forested summits with no view of the project area from the AT.  NPS’s and OI’s experts ignored the fact that 3 cell towers, 4 buildings, chairlifts, picnic tables and more are located at the top of Sugarloaf near the AT; that the Sugarloaf’s village of condominiums, lifts, hotels, roads, stores, and parking lots are fully visible from locations less than 5 feet from the summit of Sugarloaf (on an AT side trail); and that one gets a full view of Saddleback’s parking lots, condominiums, base lodge and more when hiking The Horn.  All these features were absent from the simulations by Crews and the aerial film of MATC’s David Field.

Additionally, NPS and OI ignored the benefit of eliminating 12 turbines and related infrastructure from Redington, which they testified would be one of the most significant visual impacts to the “hiking experience” on this stretch of the AT, when descending from Sugarloaf to Caribou Valley.  Finally, the BNWF would not be visible from the AT at Sugarloaf Cirque.

(3) Best reasonably available site.  In rebuttal to ATC’s argument that, pursuant to the Commission’s Burnt Jacket decision, the BNWF site does not meet LURC siting criteria because it is over a mile from the nearest development, NRCM testified that the 1-mile adjacency requirement applied in the Burnt Jacket decision is not applicable to a D-PD Subdistrict rezoning, which is proposed for the BNWF project.  The D-PD Subdistrict was specifically designed for resource-dependant projects that may need to be located away from other development.
61. Conservation Law Foundation (CLF).  In 2007, Intervenor CLF expressed support for the BNWF.  In 2006, CLF took a neutral position in respect to the RWF.

A.  In 2007, CLF testified in regard to the demonstration of need, noting the environmental benefits, in particular in respect to climate change, of the proposed BNWF; that the project would be consistent with State energy policy and with the CLUP; and that the project would not cause an undue adverse impact.  CLF also offered expert testimony on climate change and its implications for Maine.  

(1) Environmental benefits.  CLF offered the expert testimony of Dr. Cameron Wake, a leading expert on climate change and one of the co-authors of the peer-reviewed “Northeast Climate Impacts Assessment” (NECIA), demonstrating that there is an environmental need for wind power and other sources of renewable energy in Maine.

(a)  Dr. Wake testified that the predicted impacts of global warming will have a significant adverse effect on the forest communities within Maine and Maine’s wildlife.  Although the BNWF alone would not resolve the threat to wildlife habitat or high mountain forests, the BNWF is a critical, important step for addressing the very real consequences of climate change to help assure continued availability of outstanding quality water, air, forest, wildlife and other natural resource values of the jurisdiction.  

(b)  Dr. Wake noted that the Northeast, including Maine, is the 7th largest emitter of greenhouse gasses in the world.  The avoidance or displacement of 400,000 pounds of carbon-based emissions by operation of the BNWF would help conserve and protect the values of high mountain areas within the jurisdiction, including the natural equilibrium of the vegetation, geology, slopes, soils and climate of the mountain resources.  

(c)  Based upon international, national and regional data and studies, Dr. Wake testified that suitable habitat for spruce and fir species in Maine is expected to diminish substantially due to global warming, which will in turn substantially impact the tree harvesting industry in Maine.  Between 55% and 80% of balsam fir habitat is expected to be lost across Maine, New Hampshire, New York and Vermont; and red spruce habitat is projected to be 45% to 70% lost.  The losses are predicted to be the greatest in Maine, where the spruce/fir forest type is dominant.  These losses will either eliminate habitat entirely, or increase pressure on associated species such as the snowshoe hare, Canada lynx and Bicknell’s thrush, as well as migratory birds.

(2) Consistency with State Energy Policy.  CLF testified that the BNWF would help Maine meet its new renewable energy portfolio requirements (reference “An Act to Stimulate Demand for Renewable Energy”), which requires a 10% increase of new renewable energy generation by 2017.  CLF also noted that no new significant non-wind renewable energy proposals, including hydropower or tidal power, are currently under review by State agencies.
CLF testified that at the August 1, 2007 Commission panel on wind power, MDEP, MPUC, OEIS, and ISO-NE stated:  (a) the public benefit of, and support for, wind power has been established by the Maine Legislature; (b) energy generated from wind power will displace energy generated from fossil fuels, resulting in a decrease in air pollutants and improvement of Maine’s air quality; (c) wind power would not displace other renewable resources; (d) wind power is one of several critical parts of the solution to climate change; and (e) more wind power will provide overall benefits to  Maine’s environment, consumers, and energy portfolio.  CLF further stated that if Maine is to help meet the targets set by the Regional Greenhouse Gas Initiative (L.D. 1851), which require a 10% decrease in CO2 emissions by 2018, reliance on traditional fossil-fuel generated power must be phased out and replaced with new zero-emission sources like wind power.
B. In 2006, CLF submitted testimony and evidence asserting that Maine’s valuable natural resources are at risk from climate change and that development of renewable energy sources is a necessary part of efforts to prevent that change.  CLF argued that production of electricity by wind power would displace some production by fossil fuels and result in a reduction of the associated emissions.

(1)  CLF stated that wind power is the most promising technology for reducing CO2 emissions because other options, such as clean coal, CO2 injection, and nuclear power, have very limited feasibility in Maine, while the state contains plentiful wind resources.

(2)  Dr. Colin High presented expert testimony on behalf of CLF, explaining that wind power displaces electrical generation from fossil fuel combustion because wind power facilities have much lower operating costs.  High also asserted that CO2 caps established by the Regional Greenhouse Gas Initiative will increase demand for electric generation not producing CO2.  Electrical generators burning fossil fuels will seek to purchase the CO2 credits available from zero-emission electrical generators, thus creating a market incentive for development of facilities such as this project. 

62. “Supporting Intervenors” (SI) group:  Independent Energy Producers of Maine (IEPM), the Maine Energy Investment Corporation (MEIC), Ed Holt & Associates (EHA), the Coalition for Reducing Dependence on Foreign Oil, and Maine Interfaith Power and Light (MIPL).  In 2006, Intervenors IEPM, MIPL, MEIC, EHA, and the Coalition were consolidated for the purpose of the public hearing.  In 2007, the group remained consolidated, with the exception of the Coalition, which declined to participate in the proceedings.  SI expressed support for both the RWF in 2006 and the BNWF in 2007.

A.  In 2007, SI collectively testified in regard to the demonstration of need.  IEPM also submitted testimony in conjunction with CLF (see Paragraph #61).
(1)  Since 2003, MIPL testified it has accumulated over 4,000 accounts for renewable electricity in Maine, representing over 50 million kilowatt hours of power consumed.  However, people who want to buy renewable power presently cannot due to its limited availability.  Electricity from wind power generation can be price-competitively.  The proposed BNWF would serve a growing demand among Maine consumers.  EHA testified that the U.S. EPA’s Green Power Partnership has reported significant demand for renewable energy products by large commercial and industrial customers
.  MEIC testified that Maine’s Climate Action Plan finds that currently wind technologies offer the greatest potential of all of the renewable sources of energy generation in Maine.

(2)  EHA also testified that the Mars Hill Wind Farm is considering running the chair lifts in the summer to accommodate wind tourists, and tours to visit the site have already begun.  During the 2006 RWF proceeding, EHA conducted a review of economic impact studies conducted both within the U.S. and abroad, which suggest that wind development impacts on tourism are neutral or positive, and there is little evidence the overall impacts on tourism are negative.  There was no evidence that views of a wind development have harmed property values.

B.  In 2006, SI testified that state, regional, and federal energy policies demonstrate the need for renewable power projects such as the RWF.  

(1)  SI asserted there is significant market demand for renewable energy and RPS credits in the New England region that is not fulfilled by current renewable energy sources in Maine.  SI disputed FWM’s assertion that additional electrical capacity is unnecessary, and submitted a letter from the Senior Vice President and Chief Operating Officer of ISO-NE, indicating that organization’s concern that electricity supply shortages could occur in the region as early as 2007.

(2)  IEPM testified that the RWF location was appropriate because wind resources in fields and coastal areas remain unquantified, multiple wind farms would be necessary to provide benefits to the entire state, and few other viable mountain locations are proximate to transmission lines.  EHA cited numerous studies of property values and tourism in other locations with wind farms that indicated a positive impact, as opposed to the negative impact forecast by several other Intervenors.  MEIC asserted that the long-term, fixed price contracts offered by RWF through Constellation Energy would provide a lower cost, clean energy alternative to consumers.  MIPL and MEIC asserted that the RWF would prevent significant amounts of air emissions, which impact Bicknell’s thrush, other wildlife and human health.
63. Western Mountains Foundation (WMF).  

A.  In 2007, WMF, which is developing the Maine Huts & Trails system in the Western Maine mountains, testified in support of the BNWF.  WMF’s proposed recreational trail and hut system would extend from Moosehead Lake to the Town of Bethel for hiking, cross-country skiing, biking and paddling.  WMF requested from the petitioner a right-of-way between two turbine sites for its proposed trail across Black Nubble.  WMF believes this location will benefit recreational users of its trail, and stated it would be similar to the opportunity for hikers of the Pacific Crest Trail in California where that trail passes between wind turbines in the Tehachapi Mountains.  WMF further anticipates that there would be many hikers who would find the wind farm to be of considerable interest as a clean energy project, and that it would be compatible with tourism and recreation. 

B.  In 2006, WMF expressed opposition to the RWF when it requested Intervenor status because it objected to the placement of several of the turbines on Black Nubble that potentially could interfere with its plans for a trail across the project lands.  However, WMF later expressed support for the RWF, stating that the petitioner had agreed in concept to provide permanent access across the Redington and Black Nubble parcels for a cross-country ski and hiking trail.  Because an easement had not yet been completed, WMF stated it may continue to object to the placement of one or two of the turbines on Black Nubble. 

Public comment
64. In 2006, a large number of letters from the public were received concerning the proposed RWF.  Letters in support were received from legislators, businesses, professionals, and members of several organizations.  Individuals also testified in support of the project during the public hearing.  Likewise, letters from the public were received in opposition to the proposed RWF.  During the public hearing, individuals also testified in opposition to the project.
In 2007, 427 letters from the public were received concerning the proposed BNWF, including legislators, professionals and members of environmental organizations; and 37 individuals testified during the public hearing.  NRCM noted in its testimony that 23 Maine organizations and businesses had expressed support for the project (see Paragraph #60).  
65. Maine Chapter of the Sierra Club (MSC).  MSC did not comment on the proposed BNWF in 2007.  However, in 2006, MSC submitted comments in opposition to the proposed RWF, stating that while it believes energy conservation should be a strong national goal, it supports the development of renewable energy sources only if appropriately sited.  MSC asserted that wind farms should be located on agricultural land, land that has already been substantially disturbed, sites where a credible environmental review concludes that habitat impacts will be acceptable, and sites with strong wind resources without a strong negative outcome.  MSC stated the belief that Maine should complete siting studies and adopt guidance for siting wind farms within a comprehensive policy for siting all energy-related development.

66. Maine Appalachian Land Trust (MALT).  MALT did not comment on the proposal for the BNWF in 2007.  In 2006, MALT expressed opposition to the proposed RWF, asserting that, because of the project area’s high natural values, many organizations have identified it as a high priority for protection.  MALT stated it has been instrumental in the acquisition and protection of surrounding high mountain areas, such as Mount Abraham.  MALT asserted that Redington and Black Nubble Mountains are not appropriate for wind power development, and that the proposed wind farm would have an adverse effect on this remote high mountain region.  MALT further asserted that wind power and other industrial development should not be permitted on remote and undeveloped mountains.  Finally, MALT stated it believes Maine should undertake a general assessment of wind power development siting, similar to the assessment done for hydropower development, which resulted in the Maine Rivers Act.

67. Friends of the Boundary Mountains (FBM).  In 2006, FBM submitted comments in opposition to the proposed RWF, asserting that the mountains should continue to be protected from development for their traditional uses of recreation and forestry.  FBM did not submit testimony regarding the BNWF in 2007
68.  The facts are otherwise as represented in Zoning Petition ZP 702 and supporting documents.
Conclusions
Based on the above, with respect to the revised Black Nubble Wind Farm proposal the Commission finds and concludes that:
A.  Wind power projects must be evaluated on the basis of the provisions of the Commission’s Comprehensive Land Use Plan (CLUP), LURC Standards, and Statute. The petitioner has not carried its legal burden of proof in showing that these criteria have been met.

B.   The petitioner has failed to show that the proposed change of subdistricts from (P-MA) Mountain Area Subdistrict and (P-SG) Soils and Geology Subdistrict to (D-PD) Planned Development Subdistrict, and the associated Preliminary Development Plan to develop the BNWF, are consistent with the CLUP.  While development of new energy resources that do not contribute to global warming is of significant importance, the law does not allow it to trump all other factors.
(1)  Energy resources.  The CLUP prohibits siting of new energy projects and related land uses “in areas identified as environmentally sensitive where there are overriding, conflicting and other public values requiring protection” (p. 136).  Based upon the record before it, the Commission finds that the testimony presented by the National Park Service, including the testimony of U.S. Forest Service Landscape Architect/Scenery Management Specialist Erik Crews, and the testimony of the Opposing Intervenors, including the testimony of scenic expert Jean Vissering, regarding  significant scenic impacts and specifically the effect on the viewshed of the Appalachian Trail, demonstrates that the BNWF is proposed for an environmentally sensitive area where there are “overriding, conflicting and other public values requiring protection.”

(2)  Mountain resources.  The CLUP (p. 59) states: “It is unlikely that all [mountain] areas will be considered suitable for rezoning and associated development” for wind power projects.  In this regard, the CLUP directs the Commission to “identify and protect high mountain resources with particularly high natural resource values or sensitivity which are not appropriate for most development” (p. 138).  Based upon the record before it, including concerning the project’s clear, negative impacts on the Appalachian Trail, the Commission finds that the project as proposed would alter and cause an undue adverse impact on a particularly sensitive area.
(3)  Scenic resources.  The CLUP directs the Commission to “regulate land uses generally in order to protect natural aesthetic values and prevent incompatibility of land uses” (p. 139) and to “protect the scenic values of coastal, shoreland, mountain recreation, and other scenic areas” (p. 140).  NPS has unique knowledge and experience in evaluating development effects on scenic resources within the National Park System.  Based upon the record before it, the Commission finds that the concerns raised by NPS, and mirrored by the Opposing Intervenors, regarding scenic impact are well founded.  Because of its location, the adverse visual impact to the Appalachian Trail that would result from the proposal would be undue, as that term is used in the CLUP, the LURC Standards and Statute.        
C.  The petitioner has failed to show that the proposed change of subdistrict and the associated Preliminary Development Plan are consistent with the Commission’s statute, 12 M.R.S.A., §§ 685-A(8-A)(B) and 685-B(4)(C), as well as the Commission’s Standards.

D.  For all the reasons cited in these Conclusions, based upon the record before it, the Commission finds that the proposed BNWF would not fit harmoniously into the existing natural environment and would constitute an “undue adverse impact on existing uses, scenic character, and natural and historic resources in the areas likely to be affected by the proposal” in contravention of § 685-B(4)(C) of the Commission’s Statute.  Specifically, the visual impact of the project on the Appalachian Trail would be an undue adverse impact.  
E.  Based upon the record before it, the Commission likewise finds that the project would not meet the scenic character standards contained in Section 10.25,E,1,b of its Land Use Districts and Standards.  
F.  While a number of other issues were raised concerning conformity of the project proposal with applicable provisions of the CLUP, the Commission’s Standards and its Statute, because of the above conclusions that require it to deny the rezoning petition, the Commission does not reach those additional issues.
Therefore, the Commission DENIES the Preliminary Development Plan and Zoning Petition ZP 702 submitted by Maine Mountain Power, LLC to rezone 487 acres from (P-MA) Mountain Area Protection Subdistrict and (P-SG) Soils and Geology Subdistrict to (D-PD) Planned Development Subdistrict. 
In accordance with 5 M.R.S.A. section 11002 and Maine Rules of Civil Procedure 80C, this decision by the Commission may be appealed to Superior Court within 30 days after receipt of notice of the decision by a party to this proceeding, or within 40 days from the date of the decision by any other aggrieved person.  

DONE AND DATED AT ORONO, MAINE THIS 5th DAY OF MARCH, 2008.


By:_____________________________________

          
              




Catherine M. Carroll, Director
Appendix A

Review Criteria

1. Comprehensive Land Use Plan (CLUP)
A.  Mountain resources (p 58-59). 
“While many of the jurisdiction’s mountain areas have excellent wind energy resources, wind turbines and associated infrastructure have the potential to compromise the values the P-MA zone is designed to protect.  Proposed wind power sites are most appropriately rezoned to the Planned Development (D-PD) Subdistrict, and a number of issues deserve particular attention during the rezoning and site development process.  They include:

(1) Visual impacts:  Turbines and power lines sited on mountaintops and ridgelines have the potential to be visible from long distances away.

(2) Soils impacts:  Many soils in mountainous areas are extremely sensitive to disturbance.  Construction of access roads on steep slopes is probably the biggest potential threat.

(3) Wildlife impacts:  Birds flying into turbine blades is a major concern.

(4) Technical feasibility:  Large-scale wind power generation is an untested technology in harsh climates such as Maine’s.

In light of the limited mountain resources and their value, it is unlikely that all such areas will be considered suitable for rezoning and associated development by the Commission.  The Commission has also determined that off-site measures may not be an appropriate means of mitigating adverse impacts identified for particular proposals.” 

B.  Development (Chapter 4, p. 114).  The CLUP states four principal values that define the jurisdiction’s distinctive character: 

(1) “The economic value of the jurisdiction for fiber and food production, particularly the tradition of a working forest, largely on private lands.  This value is based primarily on maintenance of the forest resource and the economic health of forest products industry.” 

(2) “Diverse and abundant recreational opportunities, particularly for primitive pursuits.”

(3) “Diverse, abundant and unique high-value natural resources and features, including lakes, rivers and other water resources, ecological values, scenic and cultural resources, coastal islands, and mountain areas and other geologic resources.”

(4) “Natural character values, which include the uniqueness of a vast forested area that is largely undeveloped and remote from population centers.”

C.  Goals and Policies for the Future (Chapter 5).  The Commission’s broad goals include (p. 134):

(1) “Support and promote the management of all the resources, based on the principles of sound planning and multiple use, to enhance the living and working conditions of the people of Maine, to ensure the separation of incompatible uses, and to ensure the continued availability of outstanding quality water, air, forest, wildlife and other natural resource values of the jurisdiction.”

(2) “Conserve, protect and enhance the natural resources of the jurisdiction primarily for fiber and food production, non-intensive outdoor recreation and fisheries and wildlife habitat.”

(3) “Maintain the natural character of certain areas within the jurisdiction having significant natural values and primitive recreation opportunities.”
D.  Goals and Policies for the Future (Chapter 5).  The goals and policies for Natural Resources (pp. 135 to 140):

(1) Energy resources.
Goal:  “Provide for the environmentally sound and socially beneficial utilization of indigenous energy resources where there are not overriding, conflicting public values which require protection.
Policy: Prohibit energy developments and related land uses in areas identified as environmentally sensitive where there are overriding, conflicting environmental and other public values requiring protection.”
(2) Mountain resources.

Goal:  “Conserve and protect the values of high mountain areas from undue adverse impacts.”

Policy:  “Regulate high mountain areas to preserve the natural equilibrium of vegetation, geology, slope, soil, and climate, to reduce danger to public health and safety posed by unstable mountain areas, to protect water quality, and to preserve scenic values, vegetative communities, and low-impact recreational opportunities.”

Policy:  “Identify and protect high mountain resources with particularly high natural resource values or sensitivity, which are not appropriate for most development.”
(3) Special natural areas. 


Goal: Protect and enhance identified features and areas of natural significance.

Policy: Identify and protect natural areas that possess unique physical features, or which serve as habitat for rare, threatened or endangered species or representative plant communities.
(4) Scenic resources.
Goal:  Protect scenic character and natural values by fitting proposed land use activities harmoniously into the natural environment and by minimizing adverse aesthetic effects on existing uses, scenic beauty, and natural and cultural resources.
Policy:  Regulate land uses generally in order to protect natural aesthetic values and prevent incompatibility of land uses.

Policy:  Protect the scenic values of coastal, shoreland, mountain, recreation, and other scenic areas.”
2.  Commission’s Statute
A.  Pursuant to Section 685,A,8-A of the Commission’s statute, “a land use district boundary may not be adopted or amended unless there is substantial evidence that: 

(1) The proposed land use district is consistent with the standards for district boundaries in effect at the time, the comprehensive land use plan and the purpose, intent and provisions of this chapter; and

(2) The proposed land use district satisfies a demonstrated need
 in the community or area and has no undue adverse impact on existing uses or resources, or a new district designation is more appropriate for the protection and management of existing uses and resources within the affected area.”  

B.  Pursuant to Section 685,B(4) of the Commission’s statute, “the Commission shall approve no application, unless: 

(1) Adequate technical and financial provision has been made for complying with the requirements of the State's air and water pollution control and other environmental laws, and those standards and regulations adopted with respect thereto, including without limitation the minimum lot size laws, sections 4807 to 4807-G, the site location of development laws, Title 38, sections 481 to 490, and the natural resource protection laws, Title 38, sections 480-A to 480-Z, and adequate provision has been made for solid waste and sewage disposal, for controlling of offensive odors and for the securing and maintenance of sufficient healthful water supplies;

(2) Adequate provision has been made for loading, parking and circulation of land, air and water traffic, in, on and from the site, and for assurance that the proposal will not cause congestion or unsafe conditions with respect to existing or proposed transportation arteries or methods;

(3) Adequate provision has been made for fitting the proposal harmoniously into the existing natural environment in order to assure there will be no undue adverse effect on existing uses, scenic character and natural and historic resources in the area likely to be affected by the proposal.  In making a determination under this paragraph regarding development to facilitate withdrawal of groundwater, the Commission shall consider the effects of the proposed withdrawal on waters of the State, as defined by Title 38, section 361-A, subsection 7; water-related natural resources; and existing uses, including, but not limited to, public or private wells, within the anticipated zone of contribution to the withdrawal.  In making findings under this paragraph, the Commission shall consider both the direct effects of the proposed withdrawal and its effects in combination with existing water withdrawals; 

(4) The proposal will not cause unreasonable soil erosion or reduction in the capacity of the land to absorb and hold water and suitable soils are available for a sewage disposal system if sewage is to be disposed on-site; and

(5) The proposal is otherwise in conformance with this chapter and the regulations, standards and plans adopted pursuant thereto.    

(6) The burden is upon the applicant to demonstrate by substantial evidence that the criteria for approval are satisfied, and that the public's health, safety and general welfare will be adequately protected.  The Commission shall permit the applicant to provide evidence on the economic benefits of the proposal as well as the impact of the proposal on energy resources.” 

3.  Section 10.21,G of the Commission’s Land Use Districts and Standards

A.  Section 10.21,G,8,b.  “Within 90 days after the close of the record of the public hearing, the Commission may approve, approve with conditions, or deny the application in writing. In making this decision, the Commission shall ensure that the proposal:
(1) Conforms with the objectives and policies of the Comprehensive Land Use Plan and 12 M.R.S.A. §206-A;

(2) Incorporates, where the land proposed for inclusion in the D-PD subdistrict is in a protection subdistrict, a substantially equivalent level of environmental and resource protection as was afforded under such protection subdistrict;

(3) Utilizes the best reasonably available site for the proposed use;

(4) Conserves productive forest and/or farmland;

(5) Incorporates high quality site planning and design in accordance with accepted contemporary planning principles;

(6) Envisions a project that is reasonably self-sufficient in terms of necessary public services;

(7) Provides for safe and efficient traffic circulation; and

(8) Utilizes the best practical technology to reduce pollution, waste and energy consumption.”

B.  Section 10.21,G,8,c(2).  “Approval or Denial of Preliminary Development Plan.

If, after weighing all the evidence, the Commission finds the submission does not meet the criteria established above for it’s approval, the application shall be denied and the reasons for the denial shall be stated in writing.” 

4.  Section 10.25,E - Scenic Character, Natural and Historic Features. 

A. “Scenic Character. 
(1) The design of proposed development shall take into account the scenic character of the surrounding area. Structures shall be located, designed and landscaped to reasonably minimize their visual impact on the surrounding area, particularly when viewed from existing roadways or shorelines.

(2) To the extent practicable, proposed structures and other visually intrusive development shall be placed in locations least likely to block or interrupt scenic views as seen from traveled ways, water bodies, or public property.

(3) If a site includes a ridge elevated above surrounding areas, the design of the development shall preserve the natural character of the ridgeline.
B.  Natural Features.

If any portion of a subdivision or commercial, industrial or other non-residential project site includes critically imperiled (S1) or imperiled (S2) natural communities or plant species, the applicant shall demonstrate that there will be no undue adverse impact on the community and species the site supports and indicate appropriate measures for the preservation of the values that qualify the site for such designation.”
� Mountain Access Road Widening Easement, Maintenance Area Expansion, International Paper “IP Road” Easement, 5.75 Acre Heavy Storage Area Option Agreement


� Terrence J. DeWan & Associates; Stantec, Inc. (formerly Woodlot Alternatives, Inc.); DeLuca Hoffman, Inc.; Albert Frick Associates, Inc.; Gagnon Engineering, Inc.; E/PRO Engineering & Environmental Consulting; S.W. Cole, Inc.; Bernstein, Shur, Sawyer & Nelson; PowerGrid Strategies, LLC; Constellation New Energy, Inc.; Arcadis, Inc.; M.A. Mortenson Company.


� Direct impacts include, for eample, habitat loss and fragmentation, loss of areas of Subalpine Fir/Heart-leaved Birch Forest, and bird mortality.  Indirect impacts would be habitat alteration, but not loss, such as along transmission line corridors.


� Plant and animal species and natural plant communities are State-listed according to the number of known occurrences: 


S1 = Endangered:  Critically imperiled in Maine because of extreme rarity (five or fewer occurrences or very few remaining individuals or acres) or because some aspect of its biology makes it especially vulnerable to extirpation from the State of Maine. 


S2 = Threatened:  Imperiled in Maine because of rarity (6-20 occurrences or few remaining individuals or acres) or because of other factors making it vulnerable to further decline. 


S3 = Special Concern:  Rare in Maine (on the order of 20-100 occurrences), based on available information, but not sufficiently rare to be considered Threatened or Endangered.


� The 2002 Bicknell’s thrush surveys also incorporated the Vermont Institute of Natural Science field protocol.


� The rotor swept area is between 200 feet and 500 feet.


� Four or more miles was used during these proceedings by several Parties to define “background”


� Foreground = 0 to 0.5 mile; mid-ground = 0.5 mile to 4 miles; and background = 4 miles. 


� Annual bird kill estimates: 97.6 to 976 million from building collisions; 130 million from high-tension lines; 4 to50 million from communications towers (which are constructed differently from wind turbine towers); 60 to 80 million by vehicles; 72 million from pesticides; and hundreds of millions by house cats.


� The West Kennebago sites were not selected because they would have required a much longer power line to connect to the grid and were not adjacent to significant existing developments. The Seven Islands sites were later placed in conservation.


� The petitioner received a Conditional Use Permit on December 15, 2006 from the Town of Carrabassett Valley for the construction of transmission lines for the project in Carrabassett Valley.





� Distance from project, view duration, angle of view, panoramic vs. narrow view, scenic quality of the view, focal point within a view, number of turbines, viewer expectations, and scale.


� Maine large consumers, including Sunday River, Sugarloaf, Shawnee Peak, University of Southern Maine, Bates, Bowdoin, Colby, Unity College, College of the Atlantic, Interface Fabrics and York Hospital, purchase over 68 million kWh of renewable electricity per year.


� While need must be demonstrated for the rezoning, LURC’s guidance document “Clarifying the Rezoning Criterion of Demonstrated Need” (p.1) does not apply to a rezoning to a D-PD Subdistrict.





